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PREFACE. 



The Reports of the first two Conferences of our Associa- 
tion are now published for the first time. It has been a 
subject for regret to the Executive Council for many years 
past that the series of Reports, which commences with that of 
the third Conference, held at The Hague in 1875, has till now 
been deficient as regards the first two years. 

Reports of these two Conferences were prepared at the 
time, and have remained in manuscript amongst the archives 
of the Association ever since. The Executive Council, in its 
Report to the Conference of 1895, explained that they had 
not been printed owing to lack of funds at the disposal of the 
Publishing Committee. These Reports, however, were of a 
very meagre character, containing little beyond the text of the 
resolutions ultimately adopted, and the names of those who 
took part in the debates. At this distance of time, it would 
hardly have been worth while to publish them as they 
were. 

Happily, together with these brief Reports were found 
contemporary newspaper reports, copies of some of the papers 
read, and, in particular, a French shorthand writer's note of 
the second day's proceedings at the Brussels Conference. The 
Herald of Peace, then as now the organ of the London Peace 
Society, whose secretary, the late Henry Richard, M.P., took 
an important part in the establishment of the Association, 
published valuable reports of the proceedings. With the help 
of these materials, it has been possible to reproduce a con- 
siderable portion of the debates which resulted in the decision 
to form the Association for the Reform and Codification of the - 
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Law of Nations, now known by the less cumbrous title of 
the International Law Association.* 

Of tbose who helped to form our Association in 1878, only 
three, so far as we are aware, still survive: M. Fr6d6ric Passy, 
the veteran apostle of peace in France, Senor Don Arturo de 
Marcoartu, who is still active in the same cause in Spain, 
and Signor Pierantoni, the distinguished Professor of Naples 
University and Senator of the Kingdom of Italy. The other 
friends of peace and students of international law, whose 
speeches will be found recorded in the following pages, have all 
passed away. M. Visscher, the eminent Belgian publicist, who 
presided at the Brussels Conference, did not even live to see 
that at Geneva the following year ; his distinguished country- 
men, M. Emile de Laveleye, M. Goblet d'Alviella, M. Bolin- 
Jaequemyns, have since followed him. The representatives 
^of the United States, the Hon. David Dudley Field, Bev. Dr. 
Miles, Dr. J. P. Thompson, have all departed. So, too, have 
those from England, the Bight Hon. Mountague Bernard, 
Sir.Travers Twiss, Q.C., Mr. Thomas Webster, Q.C., Mr. 
H. D. Jencken, and Mr. Henry Bichard, M.P. Dr. Bluntschli, 
the eminent German international lawyer, and Signor Man- 
cini, the Italian statesman, have long been deceased. It 
cannot be without interest for the present generation of those 
who take an interest in international questions to read the 
opinions of these their distinguished predecessors. The 
subject-matter of their keenest debate, the limits within which 
international arbitration is applicable to the settlement of in- 
ternational differences, is certainly no less a practical and 
burning question in these days, when the practice of such 
arbitrations has become general, than it was thirty years ago, 
when the success of one great experiment had drawn general 
attention for the first time to its value. We believe there is 
still instruction to be gained from a study of the arguments 
employed on either side of this question. 
a It will be seen from these Beports that the idea which led 
to the formation of our Association emanated from America. 

* There is a certain amount of conflict between the MS. and news- 
paper reports as to the order of some of the proceedings, and it has not 
been possible to ascertain in all cases which is the more accurate account. 
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It appears to have had its inception in the fertile brain of 
that far-sighted worker for peace, Elihu Burritt, "the learned 
blacksmith." It was taken up by his friend and colleague, 
the Rev. Dr. Miles, a fervent apostle of the same cause and 
Secretary of the American Peace Society. Dr. Miles brought 
it before the Hon. David Dudley Field, an eminent member 
of the New York bar, the draftsman of the Civil Code of New 
York State, and subsequently of a " Code of International 
Law." Under the auspices of Mr. Field and other American 
gentlemen, Dr. Miles came over to Europe to invite adhesions 
to the idea of an International Association to prepare a Code 
of International Law, and on his return an American com- 
mittee was formed under the title of " the International Code 
Committee." 

Before Dr. Miles' s visit, a number of leading international 
lawyers on the continent of Europe had been considering the 
desirability of forming an Association with the object of 
establishing on a scientific basis the foundations of inter- 
national jurisprudence. A meeting was held at Ghent, 
where M. Rolin-Jaequemyns, the initiator of the movement, 
was Professor of International Law, in September, 1873, and 
resulted in the formation of the Institute of International 
Law. A deputation of eight members was there appointed 
to attend the Conference held the following month at Brussels, 
which established the Association for the Reform and Codifi- 
cation of the Law of Nations. 

The two bodies have proceeded from the first on different 
lines, as respects both their constitution and their objects. 
The Institute is a purely scientific body, composed of experts, 
elected by co-option, whose qualification is that they have 
already contributed by published writings of acknowledged 
merit to the development of international law. The Associa- 
tion welcomes to its membership not only lawyers, but 
shipowners, underwriters, merchants, and philanthropists, 
and receives delegates from affiliated bodies, such as 
Chambers of Commerce and Shipping, and Arbitration or 
Peace Societies, thus admitting all who are interested in 
the improvement of international relations, whether from 
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the point of view of law or of social science. This 
difference of constitution has naturally led to a corre- 
sponding difference in the nature of the work done. The 
Institute has applied itself to the scientific study of the 
various branches of International Law. During its existence 
of nearly thirty years it has adopted series of resolutions or 
drafted model Codes on a great number of subjects, some forty 
in all, falling under the heads of Public and Private Inter- 
national Law. These schemes, drafted by a body of experts, 
representing all the principal nations of the civilized world, 
have furnished statesmen and practical lawyers with valuable 
material for settling the difficult questions which arise in 
modern life between nations, or the citizens of different 
nations. At the last Conference of our Association, held at 
Glasgow in 1901, the President, Lord Alverstone, speaking 
from his experience during twelve and a half years as legal 
adviser of the British Government, bore witness in emphatic 
terms to " the great benefits bestowed upon humanity, and 
the additions made to legal knowledge, by those men who are 
willing to study international law from the philosophical and 
historic point of view." 

Our Association, without attempting this purely scientific 
treatment of questions of international law, has occupi 1 
itself in popularizing such questions by public discussion, in 
bringing to bear on their solution the suggestions of practical 
men, — shipowners, merchants, and practising lawyers of 
different nationalities, — and in formulating recommendations 
likely to have practical effect. 

The formation of both Associations, so nearly coeval, was 
favoured by the circumstances of the time. The dispute be- 
tween the United States and the United Kingdom as to the 
responsibility of the British Government for the injury 
inflicted on American commerce by the cruiser Alabama, 
which had been allowed to escape from the Mersey and had 
been commissioned by the Confederate Government, was the 
first international dispute of grave importance to be sub- 
mitted to a Court of International Arbitration. The tribunal 
sat at Geneva in 1872, and decided that Great Britain was 
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liable in damages, which it assessed at 15,500,000 dollars in 
gold. The acceptance of this decision by the British Govern* 
ment, notwithstanding the dissentient opinion of the British 
member of the tribunal, with the result that the dispute, 
which at one time seemed almost certain to develope into 
war between two of the most powerful and civilised nations 
>f the world, received an amicable settlement, gave a power* 
ul impetus to the idea of arbitration as a substitute for war. 
This was followed the next year by the adoption in the House 
of Commons of Mr. Henry Bichard's motion, urging the 
British Government " to enter into communication with 
foreign Powers, with a view to further improvement in 
International Law, and the establishment of a general and 
permanent system of arbitration "—a precedent which was 
followed the same year by the Italian Chamber of Deputies, 
and in 1874 by both branches of the American Congress, the 
Dutch Parliament, and the Swedish Diet. 

The title, " Association for the Beform and Codification of 
the Law of Nations," originally given to the new organization, 
was evidently due to the conviction entertained by most of its 
founders, especially by the distinguished American jurists who 
took so important a part in its establishment, that a Code of \ 
International Law must precede any general resort to Inter* / 
national Arbitration, and that the want of sucl) a Code was 
the great obstacle which hindered the general substitution of 
Arbitration for War. This belief was probably in great 
measure due to the fact that in the Alabama case, falling as 
it did within a department of international law which was then 
and still is in a specially doubtful and undefined condition, 
that of the rights and duties of neutral towards belligerent 
States, it was deemed necessary to lay down in the Treaty of s 
Washington itself three rules of law which the arbitrators were ' 
to take as their guide for the settlement of the dispute. But 
the great majority of questions arising between nations, as 
between individuals, do not so much depend on points of law 
as on issues of fact ; whilst there are cases in which it is 
important that the tribunal should have a large discretion to 
arrange a compromise that may give general satisfaction, 
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rather than pronounce a decision based on rigid legal rule 
In one important case, that of the Behring Sea fisheries, 
was found best first to settle, by means of an arbitral tribune 
the issues which had arisen, and in which sharply conflictir 
pecuniary interests were at stake, and then to appoint a 
international commission to draw up regulations, in tl 
common interest of all nations, to prevent similar conflici 
for the future. 

Experience may certainly be said to have proved that th 
codification of international law was not an essential pre 
requisite to the progress of international arbitration. Hoi 
rapidly the practice of arbitration in international dispute 
has increased will be seen from the following table, takei 
from an article by M. La Fontaine, member of the Belgiai 
Senate, which appeared lately in the Revue de Droit Inter 
national*: — 

From 1794 to the end of 1840, there were 23 arbitrations, being an 
average of one in two years. 

From 1841 to the end of 1860, there were 20 arbitrations, being an 
average of one every year. 

From 1861 to the end of 1880, there were 44 arbitrations, being an 
average of nearly two and a half every year. 

From 1881 to the end of 1900, there were 90 arbitrations, being an 
average of four and a half every year. 

To this it may be added that the Annual Eeport of the Peace 
Society for the year ending May, 1902, specifies twelve fresh 
cases of arbitration within that period. 

How far the actual course followed by the Association in 
its work was influenced by these considerations may be 
doubtful ; but certain it is that its members did not 
make any serious attempt to codify international law, 
a task for which it was less well equipped than the 
Institute, composed entirely of experts in international law. 
The Association, under the direction of an Executive Council 
formed in London, soon turned its attention to more 

* The article is based upon M. La Fontaine's exhaustive work, 
Pasicrhie Internationale, being a compilation of the principal docu- 
ments in all the International Arbitrations which he has been able to 
trace, from 1794 to the end of 1900. 
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immediately practical questions, whilst always maintaining 
the subject of international arbitration at the head of its 
programme. In 1877, when it had existed for only four 
years, it achieved what is still its greatest triumph in the 
direction of practical reform, the unification of the rules of 
General Average. The general principle, derived from the 
Roman Civil Law, that in case of a sacrifice of part of the 
property in a shipping adventure for the common good, all 
parties concerned in the adventure should share in the loss, 
had been applied differently, as regards the numerous details 
involved, by legislation and judicial decision in different 
countries. The consequence was that the burden laid upon the 
different parties varied greatly according to the country whose 
law governed the particular case, whilst the determination of 
which country that should be depended on the merest accident. 
Already the subject had been brought before three International 
Congresses summoned by the British " National Association 
for the Promotion of Social Science," at Glasgow in 1860, in 
London in 1862, and at York in 1864. But the rules drawn 
up and revised at those Congresses had failed to receive the 
general approval of the commercial world. At our Antwerp 
Conference, these rules were further revised, and almost 
immediately came into general use, as the York-Antwerp 
Rules of General Average. They were once more revised at 
our Liverpool Conference in 1890, and are to day incorporated 
into bills of lading and charter-parties all over the world. 

At its successive Conferences, now numbering just twenty, 
the Association has been presided over by many distinguished 
men, and has discussed many important subjects affecting 
international relations. As the result of these discussions 
resolutions have been adopted, or model rules of law or 
practice have been drafted, which have undoubtedly in some 
cases exercised an important influence on legislation in the 
various States ; whilst others of the reforms desired by the 
Association still await execution, whether by international 
treaty, by State legislation, or by business contracts. The 
following record of the various Conferences, with the names 
of their Presidents and notices of some of the more im- 

b 
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portant topics dealt with, will give an idea of the work of the 
Association : — 

1st Conference, Brussels, 1878. President, M. Augusts Visschbrs, 
Brussels. 

2nd Conference, Geneva, 1874. President, Hon. David Dudley 
Field, New York. 

3rd Conference, The Hague, 1875. President, Hon. David Dudley 
Field, New York. 

4th Conference, Bremen, 1876. President, Sir Tea vers Twiss, Q.C., 
London. Adopted " Principles for an International Law to govern 
Bills of Exchange." 

5th Conference, Antwerp, 1877. President, Bight Hon. Lord 
O'Hagan, Dublin. Adopted " York-Antwerp Bules of General Average." 

6th Conference, Frankfort, 1878. President, Hon. David Dudley 
Field, New York. 

7th Conference, London, 1879. President, Bight Hon. Sir Robert 
J. Phillimobe, London. 

8th Conference, Berne, 1880. President, Dr. Friedrich Sieveking, 
Hamburg. 

9th Conference, Cologne, 1881, President, Herr H. H. Meier, 
Bremen. 

10th Conference, Liverpool, 1882. President, Bight Hon. Lord 
O'Hagan, Dublin. 

11th Conference, Milan, 1888. President, Sir Travers Twiss, Q.C., 
London. Adopted Resolutions on the Slave Trade and Collisions at Sea, 
and Bules for the Execution of Foreign Judgments. 

12th Conference, Hamburg, 1885. President, Dr. F. Sieveking, 
Hamburg. Adopted Code of Affreightment. 

18th Conference, London (II.), 1887. President, Hon. Sir Charles 
Parker Butt, London. 

14th Conference, Liverpool (II.), 1890. President, Dr. F. Sieveking, 
Hamburg. Revised York- Antwerp Rules of General Average. 

15th Conference, Genoa, 1892. President, Commendatore P. Boselli, 
Turin. Beoeived exhaustive Report on Jurisdiction in Territorial 
Waters. 

16th Conference, London (III.), 1898. President, Dr. F. Sieveking, 
Hamburg. Adopted " London Bules of Affreightment." 

17th Conference, Brussels, 1895. President, Sir Richard E. Webster 
(Lord Alverstone), London. Adopted Bules of Procedure for Inter- 
national Arbitration, Bules of Jurisdiction in Territorial Waters, and 
Resolutions on Collisions at Sea. 

18th Conference, Buffalo, 1899. President, Hon. Mr. Justice Kennedy, 
London. Adopted Resolutions on Marine Insurance. 

19th Conference, Bouen, 1900. President, Hon. Simeon E. Baldwin, 
New Haven, Conn. Discussed Immunity of Private Property at Sea 
from Capture. 

20th Conference, Glasgow, 1901. President, Bight Hon. Lord 
Alverstone, London. Adopted Bules of Marine Insurance. Discussed 
International Agreement as to Assistance Judiciaire and Proposal for 
General Treaty of Arbitration between Great Britain and France. 
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Apart from the importance of the actual decisions arrived 
at after open discussion by these Conferences, they have had 
perhaps an even greater value in the opportunities which 
they have afforded for men of different nationalities, in- 
terested in similar questions, to meet one another in friendly 
discussion and in social intercourse. The generous hospitality 
everywhere extended by the municipal and other authorities 
of the cities in which the Conferences have been held to 
visitors from other lands who have come amongst them has 
drawn together citizens of different nationalities, and enabled 
them to understand better their respective points of view in 
international relations. 

In one important branch of its labours, the Association 
now has a valued collaborator in the field of practical reform 
and unification of law.- The International Maritime Com- 
mittee, founded a few years ago by one of our membors 
in Belgium, M. Louis Franck, and in which many other 
members of the Association take an active part, gives promise 
of attaining important results. 

All three bodies, the Institute of International Law, the 
International Law Association, and the Maritime Law Com- 
mittee, are working on their different lines towards the 
same object, — the minimizing of occasions for international 
friction and international disputes by the assimilation of the 
laws and practice of the different States. They are thus 
seeking to promote what tbe Prime Minister of the United 
Kingdom has recently declared to be the sentiment which 
statesmen ought most sedulously to cultivate, "the spirit 
of international toleration, international comprehension, 
and, if it may be, international friendship and international 
love." 

JOSEPH G. ALEXANDER ) „ „ , c *. • 

GEORGE G. PHILLIMOREJ Hon ' General Secretaries. 

1, Mitre Court Buildings, Temple, London. 
December, 1902. 



W$t Jntatatimtal lain Jta»0aattim, 



ORIGINALLY CALLED 



"THE ASSOCIATION FOB THE EEFOBM AND CODIFICATION OF 
THE LAW OF NATIONS." 



PROCEEDINGS OF THE FIRST CONFERENCE, 

Held at Brussels, 10th to 13th October, 1873. 



An International Conference for the Eeform and Codifica- 
tion of International Law was opened in the Hotel de Ville at 
Brussels, on Friday, 10th October, 1878, in the presence of 
the Burgomaster and Echevins of that city. The circum- 
stances which led to the calling of the Conference were thus 
stated by the Eev. James B. Miles, D.D., Secretary of the 
American Peace Society, in a Beport made by him to 
the Conference at its first sitting : — 

" The recent Alabama case," he said, " had convinced 
American citizens that arbitration should be developed, and 
it was decided by some of the most notable statesmen and 
lawyers of the United States that he (Dr. Miles) should embark 
for Europe to prepare the meeting of an International Con- 
ference. This meeting was not to have an official character, 
although it should be composed of men of such distinction 
that their respective Governments should not hesitate to 
choose them if they decided to form a commission to codify 
international law. The Code to result from their deliberations 
was necessarily to include the principle of a High Court to be 
established by the nations, either permanent, or temporarily 
established for the adjustment of each new case. Dr. Miles 
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was instructed to submit this plan to the principal European 
jurists, publicists, and statesmen. He consequently had 
visited England, France, Italy, Germany, and Belgium, and 
a list of the eminent men he had seen was read to the meeting. 
He had received approbation and promises of support from 
all, and having returned to America and given in his report, 
his friends constituted themselves into a Society with the 
name of the ' International Code Committee,' under the 
presidency of Mr. David Dudley Field." 

The following circular, issued by the International Code 
Committee, contains the resolutions adopted by that body on 
receipt of Dr. Miles' report, and the original summons to the 
Conference, though the date of meeting was subsequently 
altered : — 

Sib, 

At a meeting held in New York, on the 15th of 
May, the undersigned were appointed a Committee to invite 
publicists from different nations, to meet at a time and place 
to be agreed upon, for consultation upon the best method of 
preparing an international code, and the most promising 
means of procuring its adoption. The resolutions passed were 
as follows : — 

Resolved, That we have heard with great satisfaction 
the Eev. Dr. Miles' account of his mission to Europe in 
behalf of international justice, and that we express our 
cordial conviction of the wisdom of the principles and the 
reasonableness of the plans which he has communicated 
to us. 

Resolved, That the movements of affairs, the studies 
of thoughtful men, and the tendencies of public opinion 
call for a new and earnest consideration of the usages 
and laws of nations especially in regard to war, and for a 
new international code especially in respect to arbitration. 

Resolved, That in the opinion of this meeting the 
establishment of an international code, containing among 
its provisions the recognition of arbitration as the means 
of settling international disputes, is an object of the highest 
interest and importance. 
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Resolved, That with a view to the formation of such a 
code, it is expedient that a meeting should be called for 
consultation upon the best method of preparing it, and 
the most promising means of procuring its adoption. 

Resolved, That such a meeting be held at a time and 
place to be hereafter agreed upon, to which publicists from 
different nations shall be invited, and that a committee 
of five be appointed to act for this country in the issuing 
of invitations and in making arrangements for the meeting, 
which committee shall have power to add to their number. 

Resolved, That David Dudley Field, LL.D., Theodore 
Dwight Woolsey, D.D., LL.D., Emory Washburn, LL.D., 
William Beach Lawrence, LL.D., and the Rev. James B. 
Miles, D.D., be such committee. 

In pursuance of these resolutions, we have the honour to 
invite you to meet other publicists for the proposed consulta- 
tion, at the City of Brussels, Belgium, on the 28th day of 
October next. 

With great respect, Your most obedient servants, 

David Dudley Field, 
Theodore D. Woolsey, 
Emory Washburn, 
Wm. Beach Lawrence, 

James B. Miles. 
June 30, 1873. 

Since the meeting, the following gentlemen have consented 
to act as an International Code Committee : — 

Theodore D. Woolsey, D.D., LL.D., Ex-President Yale 

College. 
Mark Hopkins, D.D., LL.D., Ex-President Williams' College. 
Wm. A. Stearns, D.D., LL.D., President Amherst College. 
Howard Crosby, D.D., LL.D., Chancellor University New 

York. 
Emory Washburn, LL.D., Harvard College. 
Hon. Charles Sumner, Washington, D.C. 
David Dudley Field, LL.D., New York. 
Wm. Beaoh Lawrence, LL.D., Newport, B.I. 
Hon. Bbverdy Johnson, Baltimore, Md. 

b 2 
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Howard Malcom, D.D., LL.D., Philadelphia, Pa. 

Bishop Thomas A. Morris, Ohio. 

John G. Whittibb, Amesbury, Mass. 

William Gullbn Bryant, LL.D., New York. 

Hon. Elihu Burritt, New Britain, Conn. 

Daniel Hill, Ohio. 

Wm. G. Hubbard, Ohio. 

Alfred H. Love, Esq., Philadelphia, Pa. 

Bev. Sidi H. Brown, D.D., South Carolina. 

Hon. G. Washington Warren, Boston. 

Hon. W. A. Buckingham, Conn. 

George H. Stuart, Esq., Philadelphia, Pa. 

Joseph A. Dugdale, Iowa. 

Hon. Edward S. Tobey, Boston. 

C. W. Goddard, Esq., Portland, Me. 

Bey. Jambs B. Miles, D.D., Boston. 

Homer B. Sprague, Esq., Brooklyn, N.Y. 

Subsequently, Mr. David Dudley Field, the Chairman of 
the International Code Committee, having come to Europe, a 
provisional committee for the organisation of the Conference 
was formed at Brussels, which issued the following further 
circular : — 

CONFEBENCE INTEENATIONALE 
pour la reforms et la codipication du Droit des Gens. 

Bruxelles, le 19 septembre 1873. 
Monsieur, 

L'opinion publique, vivement frappee 
dans tous les pays des calamites sans nombre qu'entraine la 
guerre, se preoccupe des moyens qui peuvent tendre a la 
prevenir, en en faisant disparaitre les causes ou en trouvant 
un mode equitable de regler les differends entre nations. 

Des publicistes, des jurisconsultes eminents d'Amerique 
ont pris l'initiative de la convocation d'une Conference inter- 
nation ale, qui siegerait a Bruxelles, et destinee a mettre en 
rapport direct des hommes de science appartenant a differents 
Etats d'Europe et d'Am&ique. Ces hommes auraient pour 
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mission de chercher les moyens d'amender les traites, les 
conventions qui rdglent actuellement les relations inter- 
nationales, d'y faire introduire les reformes necessaires, d'en 
obtenir la codification, de maniere a substituer an droit 
positif ecrit et uniforme a ces traditions incompletes et con- 
tradictoires qui laissent subsister tant de lacunes et donnent 
lieu a tant d'interprStations diverses. Toutefois, le travail 
collectif ayant ses Jimites, le but de la Conference est moins 
d'entreprendre une semblable oeuvre dans le cours borne de 
ses seances, que d'en hater l'accomplissement, d'en encourager 
les tentatives, les essais, et d'eclairer les voies a parcourir. 

Dans une seance tenue a Bruxelles, le 17 de ce mois, un 
comit6 provisoire qui a ete forme, d'apres les vceux e^primet 
par un grand nombre des membres de la Conference projetee, 
a, sous reserve de l'approbation definitive de l'assemblee, 
arrete les mesures suivantes:— 

1° L'ouverture de la Conference (primitivement annonc6e 
pour le 28 octobre) est fixee au 10 octobre prochain, a midi ; 
ses reunions se tiendront dans une des salles de'Hotel de Yille 
de Bruxelles, mise a sa disposition par le College des Bourg- 
mestre et Echevins ; 

2° Ces seances auront lieu a huis-clos, mais une analyse 
sommaire des debate sera fournie a la Fresse ; 

8° La s6ance d'ouverture de la Conference sera accessible 
aux personnes invitees, sur presentation de leurs cartes 
personnelles ; 

4° Le programme, arr6t6 provisoirement, comprend les 
propositions suivantes: — 

I. — Discussion sur le principe de la codification du Droit 
des Gens. 

Examen du meilleur systeme a employer pour la prepara- 
tion et la redaction d'un Code du Droit des Gens. 

II. — Discussion sur le principe de TArbitrage inter- 
national. 

Institution de cours arbitrales; procedure a suivre; moyens 
d'assurer l'ex6cution des sentences arbitrales. 
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III. Classification des matieres a prendre en consideration. 
— Institution de comites charges de l'etude de questions a 
determiner ; nomination des rapporteurs. 

Mode de correspondance. — Impression et distribution des 
rapports. 

Nomination d'une delegation permanente, chargee de 
representor la Conference jusqu'a Pouverture d'une session 
subsequente. 

Lieu et epoque de cette seconde reunion. 

Les DeUgues du Comite provisoire : 
Aug. Visschers, docteur en droit. (Bruxelles.) 
David Dudlet Field, President du Comite americain " The 
" International Code Committee." 
Reverend Jambs B. Miles, D.D., Secretaire du mdme Comite. 

The following assembled at Brussels in response to the 
foregoing circulars :— 

M. Auguste Visschers, Brussels. 

Mr. David Dudley Field, New York, U.S.A. 

M. Emile de Lavelete, Liege, Belgium. 

Baron de Crossier, Brussels. 

Sir Travers Twiss, London. 

M. Auguste Couvreur, Brussels. 

Signor August Pierantoni, Naples, Italy. 

M. Pierre Tempels, Brussels. 

Mr. Joseph P. Thompson (of the United States), Berlin. 

M. Ameline, Paris. 

M. FnisDisRio Passy, Paris. 

M. G. Manin, Paris. 

M. E. Couchy, Paris. 

Senor C. Calvo (of the Argentine Republic), Paris. 

Et. Hon. Mountague Bernard, Oxford, England. 

M. Ph. J. Baohiene, The Hague, Holland. 

M. J. P. Bredius, Dordrecht, Holland. 

Mr. Sheldon Amos, London. 

M. Goblet d'Alviella, Brussels. 
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Seflor C. Calvo, jun. (of the Argentine Republic), Paris. 

Seflor Abtttbo db Mabooabtu, Madrid, 

M. Ghablbs Faider, Brussels. 

M. V. db Soumeb (Italian Charge d'Affaires), Brussels. 

Sir Henry Babbon (British Charge d'Affaires), Brussels. 

M. G. Rolin-Jaequemyns, Ghent, Belgium. 

Mr. Thomas Webster, Q.C., London. 

Mr. Henry Richard, M.P., London. 

Mr. H. D. Jenoken, London. 

Rev. Jambs B. Miles, D.D., Boston, U.S.A. 

M. Ghablbs Rogier, Brussels. 

Lord Sandfobd, Brussels. 

Mr. Charles H. E. Cabmiohabl, Oxford, England. 

Herr J. 0. Bluntsohli, Heidelberg, Germany. 



Monsieur Auguste Visschers, who occupied the chair, 
stated the circumstances which had led to the assembling of 
the Conference, and paid tribute to the devotion which Mr. 
Dudley Field, as President of the Code Committee, and the 
Rev. Dr. Miles had given to the subject. He closed by quoting 
the following sentence from a letter received from Count 
Sclopis, the eminent Italian statesman who presided over the 
Alabama Arbitration tribunal at Geneva :— " Let us seek to 
agitate public opinion by means of the double forces, reason 
and sentiment ; let us try and destroy the ridiculous impor- 
tance of false honour ; let us repeat, even to satiety, that it 
is not necessary to sustain the pillars of society on the battle- 
field. Whenever these sentiments shall have gained the 
adhesion of the labouring, industrial, and intelligent classes 
of society, we may then, indeed, cry aloud with joy, Myitis 
melior pax una triumphis. Let this be our motto." 

Mr. David Dudley Field addressed the meeting on behalf 
of his American colleagues, thanking the municipal authorities 
of Brussels for their kind reception and the courtesy with 
which they had placed at the disposal of the Conference one 
of the halls of their Hotel de Yille. 

M. Anspaoh, Burgomaster of Brussels, responded as 
follows : — 
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Messieurs, ma premiere parole sera de vous dire toute la 
satisfaction que nous eprouvone des remerciments qui viennent 
de nous etre adresses. 

Nous sommes extremement sensibles aux sentiments sym- 
pathiques que les deux orateurs qui viennent d'etre entendus 
ont bien voulu nous exprimer, et si la distinction de ceux qui 
nous adressent des remerciments, comme l'eloquence de ceux 
qui les expriment, en augmentent la valeur, jamais, croyons- 
nous, l'autorite urbaine n'a regu de temoignages sympathiques 
auxquels elle puisse attacher plus de prix. 

II semble que nul edifice ne pouvait mieux etre affecte a 
vos deliberations que celui que nous sommes heureux de 
mettre a votre disposition. 

Get ancien hotel de ville, qui a ete eleve il y a plusieurs 
siecles par nos peres, est, en definitive, un temple eleve a la 
liberte, a cette liberie qui seule peut favoriser le progres, qui 
seule developpe la dignite humaine et a laquelle vous devez 
faire appel pour faire fructifier vos enseignements. 

Cette grande et noble deesse n'a, j'ose le dire, nulle part 
des adorateurs plus passionnes et plus fideles que les citoyens 
de ce pays. Puisse-t-elle venir en aide a votre grande tache, 
a laquelle applaudissent tous les philosophes et tous les amis 
de l'humanite. 

Sans doute, le but que vous poursuivez n'est pas de ceux 
qui se puissent atteindre immediatement. II faudra peut-etre 
des generations entieres pour former, comme le disait tout 
a l'heure l'honorable president, cette opinion publique qui 
seule peut imposer a ceux qui dirigent les nations cette 
terminaison des difficultes politiques et sinon supprimer les 
guerres, du moms etablir veritablement un Code international. 

Dans cette oeuvre a laquelle tous nous applaudissons, 
les voeux de tous les cceurs honnetes, de tous les amis de 
l'humanite vous suivent. 

C'est dans cette pensee que je me rejouis de vous voir 
rassembles ici. C'est dans cette pensee aussi que je vous 
adresse les voeux les plus sinceres que je forme avec la popula- 
tion bruxelloise tout entiere pour le succes de la grande oeuvre 
a laquelle vous vous etes voues. (Applaudissements.) 
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M. Rolin-Jaequemyns, Secretary of the Institute of Inter- 
national Law, which had been founded at Ghent (Belgium) 
on the 10th September previous, then spoke as follows :— 

Messieurs les membres de l'lnternational Committee, 

Mesdames et messieurs, 
j'aurais tort d'abuser de vos moments apres toutes les belles 
et bonnes choses que vous venez d' entendre, Aussi m'abstien- 
drais-je de prendre la parole, si je n'avais un imperieux devoir 
a remplir. Gomme secretaire general et comme delegue de 
Tlnstitut de Droit international, j'ai aexprimer publiquement, 
aunom decette association, les sentiments dont elle est animee 
envers les promoteurs et les membres de la reunion qui va 
s'ouvrir. Yoici, en effet, la resolution qui a ete votee a 
Tunanimite, le 10 septembre dernier, par les membres 
fondateurs de Tlnstitut, immediatement apres que celui-ci 
venait d'etre constitue : 

" L'Institut de droit international, 

" Considerant qu'un des buts qui lui est assigne par ses 
statuts est de donner son concours a toute tentative serieuse 
de codification graduelle et progressive du droit des gens ; 

" Gonsiderant que, par initiative de l'lnternational Code 
Committee americain, une reunion de jurisconsultes et de 
publicistes a ete convoquee a Bruxelles pour le 28 octobre 
prochain, afin d'aviser aux meilleurs moyens d'arriver a une 
pareille codification, specialement en ce qui concerne les regies 
de l'arbitrage, delegue huit de ses membres : MM. Mancini, 
president ; Bluntschli et De Parieu, vice-presidents ; Bolin- 
Jaequemyns, secretaire general de Tlnstitut; Asser; Carlos 
Calvo; De Holtzendorff et De Laveleye, pour porter aux 
promoteurs de la consultation de Bruxelles Texpression de sa 
sympathie, participer aux travaux de Tassemblee et preparer 
les moyens de concourir, si possible, au but enonce." 

C'etait a MM. Mancini, Bluntschli ou De Parieu que 
revenait Thonneur de remplir la premiere partie de cette 
mission, en interpretant, de leur voix eloquente, la pensee de 
Tlnstitut. Malheureusement M. De Parieu est imperieusement 
retenu par des motifs de sante. II en eprouve un regret qui 
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sera a coup stir vivement partage. Quant a MM. Bluntschli 
et Mancini, nous avons du moins la certitude de les voir ici 
demain. 

Messieurs, si les membres du nouvel Institut ne devaient 
se placer qu'a un point de vue, — je ne dirai pas ego'iste,— mais 
special, exclusivement relatif a l'avenir de leur ceuvre, ils 
s'applaudiraient deja de voir, presque au lendemain de la 
conference de Gand, s'accentuer avec cette nouvelle energie 
le mouvement general, incontestable des esprits vers une 
consolidation du droit international. L'action collective de 
la science, dont l'lnstitut aspire a etre l'organe, ne saurait 
en effet aboutir dans ce domaine a des resultats serieux et 
pratiques qu'a la condition d'etre fortement soutenue, en- 
couragee par la conscience et la cooperation des hommes 
eclaires de tous les pays. 

Mais les regies memes que l'lnstitut s'est tracees lui inter- 
disent de s'arreter a des vues etroites de succes en quelque sorte 
personnel. La conviction qui, j'en suis certain, nous anime 
tous, c'est que si, d'une part, il est utile d'avoir un groupe 
permanent et nScessairement restreint d'hommes voues a 
l'etude patiente, un centre d'information et de consultation, 
— d'autre part, l'armee permanente du droit et de la justice 
ne saurait jamais etre trop nombreuse. 

C'est done avec le desir le plus sincere de voir le succes 
couronner nos efforts que nous venous, MM. les membres de 
Tlnternational Code Committee, vous apporter, au nom de 
Tlnstitut, non de steriles compliments, mais le concours actif, 
zele, auquel vous nous avez individuellement convies. Sans 
doute, je manquerais de franchise en vous le dissimulant, 
Tentreprise dans laquelle vous vous etes engages a pu 
sembler, non pas a tous, mais a certains d'entre nous, 
herissee d'obstacles presque insurmontables. Ils croyaient 
reconnaitre, avec une admiration melee d'inquietude, dans la 
constitution de PInternational Code Committee, l'empreinte 
de sa patrie d'origine, de cette terre merveilleuse et feconde 
des Etats-Unis, ou tant de choses ont reussi que tout a fini 
par y paraitre facile. Mais ils voient d'un autre cote, parmi 
les promoteurs et les adherents de cette reunion, des noma si 
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illustres dans la science, des hommes dont les travaux ont 
ete couronnes de si serieux resultats qu'ils sont parfaitement 
rassures ear Tesprit qui presidera a nos debats. Ce ne sera 
ni une lache complaisance pour les faits accomplis, ni une 
ignorance presomptueuse de l'etat reel, actuel des rapports 
entre les nations et des conditions de la nature humaine. 

M. Yisschbbs then closed the opening sitting with the 
following brief address : — 

Je crois etre l'interprete de vos sentiments a tous en 
disant que nous avons entendu avec la plus grande satisfaction 
les declarations qui viennent d'etre faites par M. Bolin- 
Jacquemyns, au nom de llnstitut de droit international. 

C'est a la conference, quand elle sera constitute, a repondre 
par un acte officiel aux marques de sympathie qui nous ont 
6te donnees. 

The Burgomaster having invited those present to a 
luncheon in the adjoining hall, the meeting adjourned at 
1 p.m. 



AFTERNOON SITTING. 

The afternoon sitting was commenced at 2.80. 

M. Yisschbbs proposed that the Bureau of the Conference 
be composed as follows : — 

Honorary President. 

President. 

PourVice-Presidents, for Germany, England, France, and Italy. 

General Secretary. 

And two Assistant Secretaries. 

Signor Pierantoni supported the foregoing proposition, 
and also proposed to elect by acclamation M. Augusts 
Vissohbbs, Brussels, Docteur en Droit, Gonseiller au Conseil 
des Mines, President of the Congress, and the Hon. David 
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Dudlby Field, New York, as Honorary President, the Vice- 
Presidents to be voted for by ballot. 

M. Layelbye supported the proposition to elect Messrs. 
Visschers and Dudley Field. M. Visschers was elected 
accordingly President, and Mr. David Dudley Field 
Honorary President. 

M. Visschers and Mr. Field returned thanks for their 
election. The following gentlemen were then proposed as 
Vice-Presidents : — 

France.— -Mr. Charles Giraud, one of the Presidents of 
the Academie des Sciences Morales et Politiques and Pro- 
fesseur du Droit des Gens at the Ecole de Droit of Paris. 

England. — The Eight Honourable Mountague Bernard, 
Professor of International Law at Oxford University. 

Germany. — Dr. Bluntsohli, Professor of International 
Law at the University of Heidelberg. 

Italy. — Commendatore Mancini, Member of the Chamber 
of Deputies of Italy, formerly Minister, Professor of Inter- 
national Law at the University of Borne. 

Messrs. Giraud, Mountague Bernard, Bluntsohli, and 
Manoini were accordingly elected Vice-Presidents by acclama- 
tion. 

The election of M. Emile de Laveleye as General Secre- 
tary, and Messrs. C. Calvo fils and Ad. Prins, Advocate of 
Brussels, as Assistant Secretaries, was then moved, and these 
gentlemen were elected accordingly. 

The Bight Hon. Mountague Bernard having stated that, 
owing to views which he entertained somewhat in opposition 
to the opinion of the assembly, he wished to make some 
reserve as to his functions of Vice-President, 

The President put the matter to the meeting, which 
decided that the reserve in question was not a sufficient 
reason for refusing the functions of Vice-President, and urged 
his definitively accepting the office. 

The President referred to a quantity of correspondence 
and called upon the General Secretary (M. de Laveleye) to 
read the names of the writers. 
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The General Secretary accordingly read a list of the 
names of persons who, though unable to attend the Con- 
ference at Brussels, had written to identify themselves with 
the programme. 

The President then called upon the General Secretary to 
read a letter from Count Frederic Sclopis, of Turin, President 
of the Geneva Tribunal in the Alabama case. The letter, 
which intimated the writer's adhesion to the Conference, was 
read accordingly. [The concluding portion of the letter has 
been given above.] 

M. Fr£d£rio Passy proposed that a telegram expressing 
thanks to the Count should be forwarded from the assembly, 
which proposition was adopted. 

The President then called on the General Secretary to 
read a letter from M. Charles Lucas, Member of the Institut 
de France, which was read accordingly. 

The President stated that a number of works had been 
forwarded to the Association, and that the learned authors 
had been thanked for the same by letter. 

Dr. J. B. Miles was next called upon to read a report of 
the origin and progress of the movement represented by the 
Conference and of the steps taken by him under the instruc- 
tions of the International Code Committee of the United 
States. [The substance of this Report has already been given. 
See page 1.] Dr. Miles thus closed his address : — 

In a single word, the object of this Conference is to begin 
the grand work of enthroning, in the place of the lynch law 
which now prevails among the nations, righteous beneficent 
law ; and this is a work worthy of the best thought of the 
best minds in all the world. And, my friends, where can 
the reign of law seem more beautiful, more supremely 
admirable and beneficent, than between great, powerful, and 
independent nations ? Law, which is only another name for 
the will of God, reigns throughout this universe. Put your 
finger upon any point of it, and you touch a law. And 
everywhere and anywhere the reign of law is admirable and 
beneficent. The minutest microscopic body is organized by 
law. By law the myriads of flowers which at this season 
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adorn the hillsides and the meadows order all their petals 
and delicate parts; from the reign of law come their exquisite 
beauty and sweetness. The crystals and precious stones — 
rubies, sapphires, diamonds — gems that sparkle and flash in 
the diadems of kings and queens, owe all their elegance of 
form and delicacy and brilliancy of colour to law. The reign 
of law is admirable in the mineral kingdom. Give to a 
skilful anatomist a single bone of eome one member of a now 
extinct race of animals, presently he will furnish you the 
complete and perfect skeleton, just because law reigns in 
the animal kingdom, and the reign of law in the animal 
kingdom id admirable. Acquaint the astronomer with certain 
perturbations of a distant planet, and without leaving the 
seclusion of his study he will tell you the exact spot in space 
where the telescope will discover a new planet. It was even 
thus that from some changes in the movements of the planet 
Uranus the immortal Leverrier told us where to find Neptune. 
The reign of law in the starry heavens is admirable, sur- 
passingly beautiful; but, my friends, unspeakably more 
admirable than in the animal, vegetable, or mineral king- 
doms, more admirable even than in the starry heavens, is the 
reign of law among intelligent and free beings. The finest 
and sublimest exhibition of the majesty and glory of Law will 
be seen among men when she shall sit empress among the 
nations and the settlement of the great questions which from 
time to time arise between these shall be acknowledged to 
be her prerogative. When this end, so noble, so grand, 
shall have been attained, we may hope will be banished, 
or at least greatly diminished, those terrible conflicts 
which so often arise and deluge broad countries with blood. 
Then will dawn that bright day of which England's Poet 
Laureate sings — 

" When the war-dram throbs no longer, and the battle-field is furled, 
In the Parliament of man, the Federation of the world. 
When the common-sense of most shall hold a fretful realm in awe, 
And the kindly earth shall slumber lapt in universal law." 

The President then stated that, as the preliminary 
business had been disposed of, the printed programme, which 
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contained three questions [see p. 5], should be taken 
into consideration. He therefore proposed that, although a 
provisional programme, it should be used to commence the 
deliberations. 

The programme was adopted. 

The President stated that Question 1 was divided into 
two branches, and it was resolved that they should be 
separately discussed. 

The Assembly appointed the following day at 10 o'clock 
for the discussion, and the sitting terminated at 4.80. 



SECOND DATS PROCEEDINGS. 

Meeting on Saturday, 11th of October, 1878. 

President : M. Yissohers. 

The sitting was commenced at 10 a.m. 

The President referred to the expressions of sympathy 
received on the preceding day from M. G. Bolin- Jaequemyns 
in the name of the Institut de Droit international, recently 
founded at Ghent, and proposed that an address in reply 
should be drawn up by the bureau and sent to the President 
of the Institute in reply. 

Proposition adopted. 

A copy of a programme had also been received from Senor 
Marcoartu, prepared by him for the British Association for 
the Progress of Social Science, and the President referred to 
the prize of £800 offered by Senor Marcoartu for the best 
essay upon the means of preparing a Code of public inter- 
national law. 

Mr. Webster proposed that French should be the lan- 
guage used in the Conference, with permission to any speaker 
to use his own language on condition that a member of the 
assembly will undertake to interpret for those who are not 
conversant with foreign languages. 

Proposition adopted. 
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Question I. 
Part I. 

The President then opened the discussion of the first 
part of Question I. of the programme, namely, Discussion 
upon the principle of the codification of international law, 
and enquiry as to the best system to be adopted for the pre- 
paration of a Code. 

M. G. Rolin-Jaequemyns suggested that before com- 
mencing the debate a summary of the opinions of absent 
members should be read, and a resume was accordingly read 
by the General Secretary. 

The President here called upon M. Prins to read the 
minutes of the two first sittings, and the same were read 
accordingly, and adopted. 

Mr. H. D. Jencken, on behalf of himself and other 
members, submitted the following series of Resolutions : — 

1. That an International Code, defining with as much 
precision as possible the rights and duties of nations and of 
their respective members, is most desirable for the peace, 
harmony, and convenience of nations, and that all practicable 
means should be adopted to prosecute the preparation and 
adoption of such a code. 

2. That, for the purpose of aiding in such a task, this 
Conference will appoint a committee to prepare projects to be 
submitted to a future Conference. 

3. That a committee of five be nominated to report to the 
Congress on these questions on Monday next, and generally 
to report on the practicability of framing a code for public 
International, private International Law, and Arbitration. 

He concluded by moving the first of these Eesolutions. 

Mr. Dudley Field remarked that an International Code 
was simply a treaty for the various nations which agreed to 
accept it. The principle of an International Code was a 
fundamental principle, which he hoped no one would oppose ; 
how many subjects should be contained in such a code was 
another question. 
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Dr. Bluntschli agreed with the previous speaker that an 
international code is a treaty. But there is at present no 
legislation governing the whole world. Each nation has its own 
legislation. There could, he thought, be no difference amongst 
them as regards the principle of codification, but everybody 
must be aware that codification presents great difficulties, and 
for his own part he was persuaded that such a work could not 
be accomplished all at once, but must be done little by little, 
by means of special treaties. He thought it would be desir- 
able to commence with private international law. No doubt, 
public international law is more important, but the various 
States cling to their freedom of movement in respect of their 
political interests; it would therefore be more difficult to 
begin by codifying public international law. Dr. Bluntschli 
thought it important, in the first place, carefully to consider 
the difference between the mission of the Institute of Inter- 
national Law, which is composed of specialists, and that of 
other Conferences, particularly our own. This Association, 
he thought, addressed itself to the enlightened classes, to 
politicians and philanthropists, whom it desires to draw 
to one common opinion ; in other words, we ought to rely on 
public opinion, which we shall enlighten, and which will 
respond to our appeal, since our object is to enlighten all the 
nations. In order to attain this object it is necessary to 
divide the work, so that there may be no reduplication or 
confusion. It will consequently be necessary to commit 
technical questions to committees of specialists, devoted to 
the interests of science, as the few days we spend together 
will be insufficient for the careful study of these questions. 

The General Secretary (M. de Laveleye) pointed out that 
the question of the relations between the Association and the 
Institute strictly belonged to the third question on the pro- 
gramme; but as some members might have to leave, Dr. 
Bluntschli proposed that it be discussed immediately. 

The proposal was accepted. 

Professor Pierantoni said that the Hon. Mr. Field had 
expressed very practical ideas, and that subsequently Dr. 
Bluntschli had pointed out that there is not at present any 
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legislation governing the whole world. That being so, it must be 
leffe to others to create a general organisation of humanity, and 
we ought to imitate the system of the Middle Ages, when treaties 
were made dealing with private international law. Our task, 
then, is very clear. We ought, in the name of science, calmly 
and with prudence and self-respect, not fancying that we are 
the Lycurguses of humanity, to study the general principles 
of this law. When we have done so and have formulated 
laws that shall be the outcome of the universal juridical 
conscience, we shall have to ask public opinion for its support 
in obliging Governments to act upon these laws in cases of 
conflict. 

The speaker then referred to what Dr. Bluntschli had said, 
that already a body had been constituted which sought thus 
to be the organ of the public conscience. That being so, he 
thought it very important that those present should be made 
thoroughly acquainted with the work done by the Institute of 
Ghent. He observed that the question of arbitration had 
been on the ordre du jour of its first day's sittings, and that 
Professor Goldschmidt had been appointed to prepare a report 
with regard to it. It was important that the public should 
not say, in connection with the first attempt at collective 
action made jointly by Europe and America, that those 
who sought to promote the progress of humanity could not 
agree amongst themselves. 

M. Passy supported the views of Signor Pierantoni, and 
thought it indispensable that those who, like himself, had 
only an imperfect acquaintance with the work of the Institute 
should be informed as to the object of its labours, and the 
mode in which this Conference could co-operate with them. 

The President accordingly called M. G. Bolin- Jaequemyns 
to give the desired information. 

M. Eolin-Jaequemyns, in response, explained that the 
Conference at Ghent, at which the Institute was founded, had 
been the result of a conversation held some years ago between 
himself and others who felt the need of organising collective 
action on the part of those interested in the science of inter- 
national law. Simultaneously at Boston and at Ghent, two 
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different schemes of such an organisation were being studied ; 
but these schemes differed in one important particular. The 
Ghent scheme had in view a purely scientific institution, as 
defined in Article 1 of the statutes of the Institute, using only 
scientific methods, those of patient and laborious study, for the 
elucidation of the various questions. But this did not imply 
merely the study of books, such as had long been in vogue ; 
the statutes of the Institute laid down that they were to 
" express as far as possible the juridical conscience of the 
civilised world " {exprimer le mieux possible la conscience 
juridique du monde civilisJ). The Institute pretended to no 
official character, nor did it claim to exercise any direct 
influence on Governments, but, as a learned body, they 
sought to adopt resolutions which they could put forward as 
their unanimous conclusions (whenever possible). Beyond 
this, there was a sphere of action, both national and inter- 
national, for the popularisation and carrying into practical 
effect of these principles which politicians, economists, 
philanthropists, even soldiers, could well occupy. M. Bolin 
gave some particulars as to the constitution of the Institute, 
which were amplified by Professor Pierantoni. Its full 
number of members was fixed at fifty; of these, thirty- 
five had been elected at present; there was also provision 
for associate members. At the Ghent Conference they had 
appointed committees on three subjects : Procedure in Arbi- 
trations ; the three Bules of the Treaty of Washington ; and 
Private International Law. 

The Bight Hon. Mountaque Bernard said that the Con- 
ference was discussing two questions together, but the more 
important of them was that raised by Dr. Bluntschli. It was 
proposed to establish an international law defining with the 
greatest possible precision the rights and duties of nations 
and of their members. He was not at all disposed to support 
this proposition. He was satisfied that in England, for 
example, Parliament would not be willing to sanction a treaty 
defining with all possible precision the duties of every nation. 
But in speaking of an International Code they were speaking 
of a treaty, as there was no legislative power between nations. 

o 2 
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He thought, therefore, that the proposed resolution was too 
grave to be adopted by a body of private individuals like 
themselves. He suggested that men of different countries 
possessing the requisite capacity should first make an analysis 
of the recognised rules of international law, and then study 
the subjects which presented obscurity or required modifica- 
tion or extension. He thought they would all recognise that 
it was desirable to commence by some special subjects, and 
for his part he was ready to begin with private international 
law. He thought the details might be left to be worked out 
by the Institute, and that it was not necessary to constitute a 
second body to work alongside of it, but rather to join it as 
auxiliary members. 

M. Goblet d'Alviella: Dans la question fondamentale 
qui nous occupe, je vois trois opinions bien tranchees en 
presence ; d'apres Tune, nous devons nous occuper aussi 
bien de la codification des lois internationales que de toute 
autre espece de questions relatives a nos relations inter- 
nationales. D'apres l'autre, nous devons nous dissoudre, 
quitte a nous joindre en partie a l'lnstitut de Gand. La 
troisieme opinion (et c'est cello a laquelle je me rallie), c'est 
l'opinion de M. Bluntschli ; elle consiste a laisser a l'institut 
de Gand toute latitude en ce qui concerne la codification 
proprement dite du droit, c'est- a -dire la recherche des 
principes abstraits, scientifiques, qui doivent desormais regler 
les rapports des nations, quitte a nous occuper de ce que je 
pourrais appeler les moyens d'ex6cution. 

A mon avis, il y a ici trois questions : il y a d'abord une 
question juridique : c'est la question dont s'occupe l'lnstitut 
de Gand et qu'il convient de lui laisser, je pense. Je ne sais 
pas quel etait le philosophe qui disait qu'a force d'apprendre, 
il s'etait aper$u qu'il ne savait rien. Et c'est bien vrai : mes 
connaissances juridiques me prouvent que je ne suis pas 
competent du tout quand je me compare aux membres de 
l'lnstitut international de Gand. 

Je puis tout vous dire dans l'assemblee ou nous sommes 
reunis ; et je puis vous le dire d'autant plus facilement que 
je me mets moi-meme en avant. II y a ici des juiisconsultes 
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qui sont les hommes les plus eminents de l'Europe ; mais il y 
a aussi des membres qui, comme moi, par leurs relations, par 
leurs ecrits, par leurs travaux, par leur position, sont a memo 
de rendre d'immenses services a la cause que nous defendons. 
Mais je me hate d'ajouter que ce ne sont pas des jurisconsultes 
proprement dits. II ne suffit pas d'avoir des connaissances de 
droit comme la plupart d'entre nous en possedent ; un dipldme 
de droit n'est pas une preuve de science. Or, l'etude du droit 
international doit etre faite pour le progres de la science; c'est 
une etude speciale qui doit etre cultivee non-seulement par des 
esprits speciaux, mais d'une fa<jon permanente et speciale. 
Mais a cote de la question juridique vient se placer une autre 
question: c'est la question politique, et la, peut-etre, nous 
sommes plus competents que les membres de l'lnstitut inter- 
national de Gand. 

En effet, il ne s'agit pas seulement d'etablir d'une fa$on 
abstraite les principes du droit international, il s'agit de les 
r6pandre dans l'opinion publique ou du moins de faire en 
sorte de les imposer aux gouvernements et de leur faire sentir 
la necessite de se conformer a ces principes. Or, ici il y a 
des membres qui appartiennent a differentes assemblies de 
l'Europe et qui savent aussi bien que moi, que de nos jours, 
en somme, ce sont les parlements qui font agir l'opinion 
publique, de meme que c'est Popinion publique qui fait agir 
les parlements. Au point de vue politique, done, je suis d'avis 
qu'il faut maintenir notre role independant. 

Mais je vais plus loin : nous devons, selon moi, 6largir 
notre cercle, nous devons faire une assemblee dans le genre 
du congrfcs des sciences sociales qui s'est reuni il y a quelque 
temps. II y a ensuite une troisieme question dont la nature 
est mixte : c'est la question d'arbitrage. Comme l'a dit l'hono- 
rable M. Eolin, il faut s'inspirer de recherches purement 
scientifiques ; cependant la question d* organisation ne doit 
pas etre laiss6e enticement de cote. Pour ma part, je crois 
que nous avons aussi notre competence ; peut-etre n'arriverons- 
nous pas aux memes resultats que l'lnstitut international de 
Gand, mais dans tous les cas nous pourrons traiter sur un 
pied d'egalite. Si nous choisissions parmi nous, comme el 
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propose M. Pierantoni, les personnes lea pins connaes comme 
jurisconsultes, pour traitor des questions de droit pur, il serait 
bien entendu que les travaux de ce comite devraient etre 
ratifies par Tassemblee. Si ces travaux arrivent a une 
solution autre que celle des travaux de Tlnstitut international 
de Gand, seront-ils necessaires ; ne se contrarieront-ils pas ? 
Et s'il en est ainsi, auquel de ces travaux faudra-t-il ac- 
corder le plus de valeur ? 

On a prononce tantot le mot de partage, on a mis en avant 
l'idee d'antagonisme ; eh bien ! il ne s'agit pas ici d'antago- 
nisme ; il n'en a jamais ete question. Et si je me rallie a 
la proposition de M. Bluptschli, c'est parce qu'elle repose 
sur la division du travail qui est la base de la civilisation 
moderne. 

Dr. Miles pointed out that the idea of codification had 
come from America, and that its promoter had had no idea, 
till he came to Belgium, that it had already been mooted in 
this country. The present Conference had wider aims than 
that of Ghent. He therefore thought it inadvisable that they 
should join the Institute, and preferable that they should 
organise themselves independently. 

Dr. Bluntsohli proposed that this meeting should appoint 
a committee of seven members, three of whom should belong 
to the Institute, to examine the relations between the two 
societies, and to give in its report on the following Monday 
morning. 

After discussion, in which Mr. J. P. Thompson, Mr. 
Webster, Dr. Bluntsohli, and Professor Pierantoni took 
part, 

The proposition of Dr. Bluntschli was adopted, and on 
the motion of the President it was left to the bureau of the 
Conference to nominate the committee. 

The Conference then resumed the discussion of the general 
question as to the desirability of codification. 

After some observations from M. Bredius, Professor 
Pierantoni urged that the principle of codification be now 
put to the vote. 

M. Passy pointed out that a formula was necessary. 
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The President thereupon read Mr. Jencken's proposition, 
as regards the first point, as follows : — 

" La Conference decide qu'un Code international definis- 
sant, avec toute la precision possible, les droits et les devoirs 
des nations et de lours membres est eminemment desirable 
dans rinteret de la paix, des bons rapports et de la prosperity 
commune. En consequence, elle est d'avis que rien ne doit 
etre neglige pour arriver a la preparation et a r adoption de 
ce Code." 

This resolution, having been put to the meeting, was 
adopted. 

The Bight Hon. M. Bernard expressed his regret that he 
could not agree with the resolution. He considered that the 
law of nations could only be codified by means of international 
treaties. 

The President then read a further resolution prepared by 
Mr. Jencken, as follows :— 

"Pour la redaction d'un Code international, il convient 
d'observer la division suivante : 1° Droit international public; 
2° Droit international prive ; 8° Begles de l'arbitrage." 

Dr. Bluntschli expressed his approval of the resolution, 
but hoped that it would be clearly understood that the codifi- 
cation should commence with private law. 

M. Goblet d'Alviella having asked whether this was to 
be taken to imply that the Conference should itself proceed 
to the discussion of the various points, 

Dr. Bluntschli replied in the negative. 

Professor Pierantoni was opposed to a classification of 
this kind. Where would maritime law, or the law of war, 
come in ? The question of classification was of great diffi- 
culty, from a scientific point of view. 

Dr. Bluntschli withdrew his proposal, and the Conference 
thereupon adjourned, at 12.30. 
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AFTERNOON SITTING. 
The sitting was commenced at 2 o'clock. 

Question I. 
Part II. 

The Hon. David Dudley Field proposed that the dis- 
cussion of the second part of the first question of the pro- 
gramme — viz. "Enquiry as to the best system to be adopted 
for the preparation of a Code of International Law " — should 
be adjourned, which was seconded by Professor Pierantoni, 
on the ground that it was desirable to await the report of the 
Committee already appointed. The discussion was adjourned 
accordingly. 

The President then invited discussion on the first branch 
of this question, viz. : The Principle of International 
Arbitration. 

Question of Codification Kesumed. 

The Eight Hon. Mountague Bernard said that before 
entering upon this subject he had a proposal to make with 
regard to the resolution already adopted on Question I. 
(see ante), in the hope of being able to join with the other 
members, from whose views he had been obliged to separate 
himself. His proposal was to add the following to the 
resolution : — 

"La Conference reserve la question de savoir jusqu'aquel 
point la codification du droit des gens devrait etre simplement 
scientifique et jusqu'a quel point elle devrait etre incorporee 
dans les traites ou conventions formellement acceptes par les 
Etats souverains." 

Professor Pierantoni supported the proposition, which 
was adopted. 

The President here stated that the Committee of seven 
appointed to examine the relations between the Institute of 
Ghent and this Conference had been composed of Messrs. 
Bluntschli, Bolin-Jaequemyns, and Dudley Field, as repre- 
senting the Institute of Ghent, and Messrs. Jencken, Webster, 
Passy, [and another] , as representing the Conference. 
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Question II. 
Pabt I. 

The Principle of International Arbitration. 

The debate on the principle of international arbitration 
then proceeded. 

Dr. Bluntsohli (speaking in German, translated into 
French by M. Bredius) proposed that the Conference should 
declare that arbitration was the best means for settling 
differences arising between States, but recognised the diffi- 
culty of employing this means in questions affecting the 
existence and vital interests of the different nations (dans les 
questions qui se rapportent a Pexistence et aux interets vitaux 
des differents peuples). Whilst he was in favour of the 
general principle of arbitration, he was persuaded that 
the nations would not accept it in cases affecting their vital 
interests, and consequently their very existence. It was 
needful to discriminate carefully, in order to arrive at a 
decision which would satisfy public opinion. 

The proposition of Dr. Bluntschli was supported by the 
Bight Hon. Mountagub Bernard, who declared that he could 
not advocate the applicability of arbitration in all circum- 
stances. As one of the negotiators of the Washington Treaty 
he had been able to satisfy himself as to the difficulty of 
applying arbitration in certain cases. 

Professor Pierantoni, whilst agreeing with the views 
expressed by Mr. Bernard, objected to the words "vital 
interests " in the resolution, on the ground that they would 
leave too much liberty to certain governments to evade the 
duty of arbitration. He recognised that just as an indivi- 
dual cannot sell himself as a slave, so a nation cannot sell 
its existence. He suggested a phrase such as " natural . 
rights," "independence," or "honour," in substitution. 

M. Rolin- Jaequemyns defended the phrase " vital interests " 
as the best expression of that which was in the minds of all. 

The President said that " vital interests " did not mean 
merely commercial interests, but the primordial rights of a 
nation. If, for example, ambitious neighbours wished to 
divide Belgium between them, would it be possible to submit 
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such & claim to arbitration ? Non ! Pindependance, la 
neutrality de la Belgique ne sont pas dans le commerce ! 

Senor Marcoarttj opposed any proposition stating that 
certain questions should not be submitted to arbitration. 

Sir Travers Twiss, Q.C., said that "vital questions " 
might be regarded from two different points of view, that 
of the weak and that of the strong nations. It was in the 
interest of the weak that they were met, and any inter- 
national law must be framed for their protection against 
strong nations that might threaten their existence. 

Mr. Henry Bichard, M.P., opposed the idea of laying 
down exceptions to the principle of arbitration.* 

Dr. Bluntsohli: 1/ honor able preopinant a parle de la 
difficulte d'introduire l'arbitrage dans un Code international. 
Four ma part, je pense qu'il faudra encore longtemps avant 
d'avoir un Code international. Quant aux mots "interets 
vitaux," mon opinion se rapproche beaucoup de celle de 
Thonorable membre du Parlement anglais. 

Certes, vous n'arriverez jamais a avoir une formule dont 
on ne puisse abuser. Je suppose que vous vouliez parler, par 
exemple, de liberte. Eh bien ! la liberte est un droit et un int6ret. 
Mais avec ce mot liberte onpeut tout se permettre. Maintenant, 
si Ton formule la necessite de l'arbitrage, d'une maniere trop 
vague, trop elastique, alors, je suis convaincu que la plupart des 
hommes politiques et meme Topinion publique diront : "Oh ! 
c'est tres bien dit, mais c'est une utopie, et par consequent, 
cela ne peut reus sir." II faut bien voir la situation dans 
laquelle on se trouve. Je suppose qu'il s'agisse d'une question 
politique de premier ordre ; par exemple, de la preponderance 
d'un Etat qui fait peser sa puissance et sa force sur d'autres 
Etats. C'est la une question qu'on ne peut soumettre a la 
juridiction de quelques arbitres. Un Etat qui se sent libre et 
qui sent la force de resister, resistera et ne se soumettra jamais 
a une decision prise par quelques hommes, fussent-ils meme 
tres eclaires, tres savants et tres justes. II defendra son 
existence, sa liberte, son independance et meme ses interets 
vitaux contre qui que ce soit. 

* We regret that no report remains of this important speech ; some 
idea of its purport may be gathered from Mr. Richard's speech at the 
next sitting. [See p. 40.] 
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Qu'on ne dise dotac pas que toutes les questions pourront 
6tre d6cid6es par l'arbitrage ; on formulerait quelque chose 
d'impraticable. Quoi qu'il en soit, j' accepter ai volontiers 
tout amendement a ma proposition. Je tiens settlement a ce 
que nous ne prenions pas de decision qui puisse autoriser 
l'opinion publique a dire : " Ces messieurs ont fait des phrases ; 
mais ils n'ont rien fait de pratique." 

M. Passy : Je voudrais d'abord remercier l'honorable 
M. Bluntschli des explications qu'il a bien voulu donner et 
rendre hommage aux sentiments de conciliation si bien 
marques, dans les dernieres paroles qu'il a prononceee. Geci 
dit, je demande respectueusement et oomme un homme 
infiniment incompetent vis-a-vis de tous ici et surtout 
vis-a-vis d'hommes tels que M. Bluntschli, & soumettre 
quelques observations a la Conference dans le sens qui vient 
d'etre indique il n'y a qu'un instant par l'honorable M. 
Kichard et aussi par l'honorable M. de Marcoartu. 

II me semble que nous nous trouvons oe soir, au sujet de 
cette seconde partie de notre programme, a peu prds dans la 
merne situation que ce matin au sujet de la premiere partie, 
la codification du droit des gens. S'il devait resulter de 
notre declaration que nous considerons comme actuellement 
realisable dans toute son etendue et applicable & toutes 
choses, la pratique de l'arbitrage, je crois qu'il n'y a personne 
ici, fut-ce parmi les plus chimeriques et les plus utopiques 
peut-etre, qui osat avouer une pareille pretention. II n'y a 
personne ici qui se flatte de voir appliquer l'arbitrage partout, 
et & toutes les questions, pas plus qu'il n'y a personne qui se 
flatte de voir realiser k bref delai, et pour toute l'6tendue 
des matieres qui rentrent dans le cadre des relations inter- 
nationales, ce reglement general (sous quelque forme qu'il se 
produise), que Ton pourra appeler un jour — jour 61oign6, sans 
doute— le code du genre humain. 

Certes, il eut ete dangereux de nous refuser a l'expres- 
sion d'un desir et d'un voeu, de nous refuser & proclamer qu'il 
est desirable de voir realiser une ceuvre qui ne se fera pas 
domain ni apres domain, nous le savons, mais qui se fera 
peu & peu et par partie. 
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Mais je drains qu'apres avoir proclame notre desir de 
voir mettre largement en pratique cet arbitrage international 
qui a deja rendu de si grands services, il n'y ait un autre 
danger tout aussi grave, plus grave peut-etre, & faire im- 
mediatement, et en termes expres, cette reserve : Seront 
exeeptees telle* et telles matures. Comme le disait l'honorable 
M. Eichard, cette reserve aboutit, en definitive, a la suppres- 
sion du principe ; de ce principe qui est la base de tout droit 
prive, la seule garantie contre les entreprises mutuelles des 
homines les uns contre les autres, a savoir, que nul ne peut 
etre juge et partie dans sa propre cause. S'il n'y a pas un 
legislateur supreme et une force supreme pour determiner 
les droits des nations les unes envers les autres, il est fort 
difficile, pour ne pas dire impossible, d'empecher que les 
nations ne se reservent toujours, dans les cas graves, cette 
pretention de vouloir juger elles-memes dans leur propre 
cause. Or, nous ne devons pas encourager cette pretention 
par une reserve expresse et surtout par une reserve faite, non 
pas par des hommes pratiques essayant de codifieret de preciser 
le cercle de l'arbitrage international, mais par des hommes qui 
emettent des vceux en laissant ad'autres le soinde formuler le 
moyen de realiser ces voeux dans la plus large mesure possible. 

Ainsi, l'honorable M. Eichard a cite un fait : il a cite ce 
grand fait de Tarbitrage de Geneve venant trancher pacifique- 
ment et heureusement, aux applaudissements du monde 
entier, une question d'honneur, interessant l'honneur do son 
pays et qui ne pouvait pas, avec votre reserve, etre d6feree 
a un arbitrage international. 

Que l'honorable M. Bluntschli me permette de lui rappeler 
ici ce qui s'est passe entre les deux nations auxquelles nous 
appartenons, lui et moi. La Conference de Paris de 1856 
avait decide que lorsqu'un differend s'eleverait entre deux 
nations, ces nations devraient recourir a la mediation des 
autres puissances signataires du 23e protocole. 

Or, un differend s'est eleve entre deux des plus grandes 
nations qui avaient ete participantes au congres. Nous 
pouvons bien le dire aujourd'hui, la question originelle 
n'etait pas bien grave ; elle ne meritait pas la solution qui 
lui a ete donnee. 
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Ge n'est pas par une vaine condescendance de Ian gage, 
ce n'est pas meme par un esprit de conciliation que je dis cela ; 
je l'ai dit avant que la guerre eut eclate et je le dirai toujours. 

Cependant les deux parties se sont refusees a admettre 
que " leur honneur " ne fut pas en cause, et que des lore la 
question ne fut pas tellement grave (quoiqu'elle le fut bien 
peu au fond) qu'elles ne pussent condescendre a admettre 
1'arbitrage ou la mediation — comme vous voudrez — des autres 
puissances contractantes. 

Je ne dis pas que si Ton n'avait pas insere de reserves 
dans le protocole, on eut evite cette epouvantable crise qui 
a ensanglante 1'Europe, qui a fait tant de mal aux deux 
nations devenues ennemies, mais je dis qu'il y aurait eu une 
chance de l'eviter. Eh bien! je ne verrais pas, sans une 
apprehension serieuse, inscrire encore a l'avance une reserve 
semblable dans la proclamation que nous allons faire de 
1'utilite de 1'arbitrage. 

Si 1'arbitrage signifie quelque chose, c'est ceci: "Dans la 
sphere du droit international, comme dans la sphere du droit 
prive, nul ne doit etre juge dans sa propre cause ! " 

II y a des gens, je le sais, qui se refusent a accepter cette 
maxime dans le droit prive ; il y a des gens qui se rendent 
justice a eux-memes, qui mettent eux-memes la main sur le 
collet de ceux qui les ont offenses ou qui leur ont caus6 un 
dommage quelconque ; a ceux-la les gendarmes a leur tour 
mettent la main sur le collet, ce qui les tient en bride quand 
la tentation leur vient de se faire justice par leurs mains. II 
y a la, soit dit en passant, une difference grave : on ne peut 
pas prendre aussi aisement les nations au collet. L'abus de 
se faire justice soi-meme subsistera done, malgre nos efforts, 
dans une certaine mesure, cela est a craindre, dans le droit 
international ; mais, tout en prevoyant l'exception, je ne 
voudrais pas l'inscrire et comme l'autoriser par avance, par 
une reserve qui semblerait donner raison aux recalcitrants. 
Loin de la: j'estime qu'il faut dire aux nations comme aux 
hommes et dans les termes les plus larges: ne jugez pas vous- 
mdmes les questions dans lesquelles vous etes int6ress6s ; car 
vous les jugerez mal. Appelez-en a la justice ; il y en a une. 
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Demandez oil est le droit; il y a des tribunaux pour cela, et 
deB hommes, places au-dessus de tout eoupgon, qui, sur votre 
demande, declare font le droit pour voub. 

On a dit tout a l'beure (c'est M. Pierantoni, je crois), et je 
termine par la, qu'il n'y a pas seulement des interets, qu'il 
y a aussi des droits. La distinction n'est pas aussi complete 
qu'il a semble resulter des paroles de l'honorable preopinant : 
tout interet donne naissance a un droit et il n'y a pas de droit 
qui ne soit fonde sur un interet lese ou menace de l'etre. 

Mais je le repete, il faut necessairement qu'il y ait 
quelqu'un pour dire le droit, et tel est l'office de l'arbitrage 
international. 

Dr. Bluntsohli : Je remercie M. Passy d'avoir parle 
comme il l'a fait. Tout a l'heure, j'ai parle de l'arbitrage ; 
mais il y a une difference entre l'arbitrage et la mediation, et, 
je le repete, les questions qui se rapportent aux interets vitaux 
d'une nation ne sont pas de nature a etre discutees par les 
arbitres. 

En 1856, on a Snonce le principe que, lorsqu'un differend 
s'eleve entre deux nations, ces deux nations peuvent — on n'a 
pas dit doivent — recourir a la mediation d'une puissance amie. 
Ge principe est bon, mais il n'est pas suffisant. II ne s'agit 
pas d'une recommandation a faire aux Etats, mais il faut que 
les Etats comprennent qu'ils ont des devoirs a remplirenvSrs 
rhumanite. 

Je crois done qu'il est preferable de dire que meme dans 
les questions qui interessent l'existence et la liberte des Etats, 
on ne doit jamais commencer par la guerre. Maintenant, je 
ne dis pas que dans toutes les questions l'arbitrage est im- 
possible. Je dis seulement qu'il y a des questions dans les- 
quelles il serait difficile de l'appliquer et je voudrais que la 
Conference ne se dissimulat point ces difficultes. 

Signor Pierantoni: Nous sommes d'accord, je pense, 
pour dire que, dans certaines matieres, il serait difficile 
d'appliquer le systeme de l'arbitrage. L'honorable M. Passy 
a dit a cet egard des choses tres exactes ; l'honorable M. 
Eichard a emis des doutes tres humanitaires, et l'honorable 
M* Bluntschli, qui est aussi savant que modeste, a dit que le 
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protocols de la Conference de Paris n'etait pas suffisant. II 
a dit aussi qu'il y a deux moyens d'arriver a la paix: la 
mediation et l'arbitrage. 

A la verite, pour ma part, je donnerais volontiers quelque 
chose a l'arbitrage, mais rien a la mediation. Quand y a-t-il 
mediation ? II y a mediation quand un gouvernement neutre 
intervient. Or, vous savez que les puissances neutres sont 
souvent celles qui ont le plus interet a ce que la guerre ait 
lieu. Je n'ai done pas confiance dans la mediation, et si je 
suis partisan de l'arbitrage, e'est parce qu'on est libre de 
prendre le juge de son choix, celui dans lequel on a le plus 
de confiance. L'arbitrage est, du reste, ce qu'il y a deplus ele- 
mentaire dans la science du droit. Dans l'Orient, dans la 
Grece, jusqu'a nos jours, l'arbitrage a toujours protege les 
inWrdts des nations, et la seule difference qui existe entre 
l'arbitrage et la guerre, e'est que celle-ci fait beaucoup de 
bruit, tandis que le premier reste toujours modeste. 

Je proposerai done cet amendement : " Le Gongres recon* 
nait l'utilite et la necessite de l'arbitrage, sauf a la commission 
qui sera chargge de faire des etudes, a rechercher s'il y a des 
cas d'exceptions et de reserves." 

M. Rolin-Jaequemyns : J'appuie la proposition de M. 
Bluntschli, tout en considerant comme tree serieux le point 
de vue auquel s'est place mon honorable ami'M. Pierantoni. 
Je crois que nous devons formuler de la maniere la plus large 
possible notre preference pour le systeme de l'arbitrage qui, 
en definitive, equivaut a dire : il y a un droit international. 
Si nous ne pr6ferions pas l'arbitrage & tous les autres modes 
de resoudre les questions de droit international, nous serions 
reduits a dire : il y a un droit international, peut-etre dans 
les nuages, mais il n'y en a pas sur la terre. Nous devons 
done commencer par poser cela en principe, de la maniere la 
plus energique et la plus categorique, mais je me demande 
avec une certaine hesitation si nous devons, en parlant 
d'exceptions a ce principe, declarer ces exceptions d'une 
maniere g6nerale, ou si ce n'est pas donner plus de poids & 
notre declaration que de dire : nous n'admettons jamais 
d'exceptions & ce principe que quand des intdrets vitaux sont 



( 32 ) 

engages. II me semble qu'en nous exprimant de la sorte, 
nous ne ferions rien qui aille a Pencontre du systeme de 
l'honorable M. Richard. 

Comme Pa fort bien dit M. Passy, nous avons tous le 
devoir de pousser a la vulgarisation des notions de paix. Mais 
aucun de nous, aucun des plus utopistes meme, ne va jusqu'a 
s'imaginer qu'il va immediatement, par le fait seul de sa 
declaration, donner une portee gen^rale aux principes qu'il 
mettra en avant. 

Eh bien ! si nous ne le croyons pas, pourquoi ne pas le 
dire? Nous le dirions d'une maniere qui restreindrait bien 
mieux lee exceptions que si nous elisions : il appartiendra a 
une commission que nous nommerons de faire une liste 
d'exceptions. Au lieu de cela, nous disons d'embl6e : il n'y a 
d'autre exception que celle ou une nation se trouve dans le 
cas de devoir dire : vais je vivre ou mourir ? Si je me 
soumets a l'arbitrage, j'ai une chance de vivre; mais j'ai 
aussi une chance de mourir ; or, celle-ci, je ne puis 
1' accepter. 

M. lb President: Je crois que M. Bluntschli va pr6senter 
une redaction qui satisfera tout le monde. 

M. Rolin- Jaequbmyns : J'ai encore un mot a dire. II est 
evident que e'est pour le cas ou le code international com- 
mencera a exlster que nous pourrons nous servir avec 
avantage des cours arbitrales. 

M. lb President: Qu'est-ce qu'un tribunal qui n'a pas 
de lois a appliquer ? 

M. Pierantoni : L'Angleterre n'a pas de code et cependant 
elle a des juges et des avocats. 

Mr. Webster, whilst recognising the difficulties pointed 
out by Messrs. Bluntschli and Bernard, considered that it 
was neither hopeless nor impracticable to overcome them. 
He accordingly proposed the following resolution : — 

"La Conference de Bruxelles declare que l'arbitrage est 
le meilleur et le plus juste moyen de decider les diflferends 
entre les nations ; elle reconnait les difficult^ de 1'appliquer 
a quelques questions qui peuvent se presenter, mais elle est 
d'avis que meme la decision de ces questions n'est pas chosq 
d6sesp6r6e et impraticable." 
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Dr. Bluntsohli formulated his proposed addition as 
follows : — 

" Dans les questions meme, ou l'existence ou les inttoets 
memes des nations seraient l'objet de diflferends, la Conference 
est d'avis qu'il est du devoir des Etats de chercher des moyens 
de les r6soudre d'une maniere pacifique." 

He proposed that the precise wording be referred to a 
committee. 

Signor Pierantoni : Je m'oppose aux derniers mots qui 
sont renfermgs dans la formule. Je dis, moi, qu'il faut abolir 
la guerre. 

The President : Pr6cis6ment. 

Signor Pierantoni : II faut le dire. 

The President : Je 1'ai proclamg mille fois. 

Signor Pierantoni : C'est un voeu, mais ce n'est pas un 
fait accompli. On dit que les droits des peuples sont 
l'inddpendance, la liberty, la souverainete. Je pretends qu'il 
y en a d'autres. 

Mr. Dudley Field : L'existence. 

Signor Pierantoni : Qui dit independence, dit existence. 
Veut-on dire qu'on veut revenir a l'empire des Ctesars? Non, 
les Clears s'en sont allSs. II y a les Washington qui dominent 
a present. Done, l'indgpendance des peuples ne peut insider 
que dans leur autonomie, dans leur existence, dans leur 
volontd. Maintenant, le droit international n'indique que 
deux moyens pacifiques de terminer les diflferends : la mediation 
et l'arbitrage. Y en a-t-il d'autres ? S'il en est ainsi, mais 
qu'on les indique ! II me semble done que les mots " moyens 
pacifiques " ne signifient rien. Pour ma part, je voudrais 
tout laisser & l'arbitrage. L'arbitrage offre de grands avan- 
tages, car il doit servir a empecher les nations de faire la 
guerre. Je propose done de ne pas admettre l'expression : 
"moyens pacifiques." 

Mr. Jenoken : Je suis d'accord avec M. Pierantoni qu'il y 
a des questions qu'il serait difficile et meme impossible de 
soumettre a l'arbitrage. Mais il n'en est pas moins vrai 
que le plus grand nombre de questions pourraient lui etre 
soumises. 

D 
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M. Goblet d'Alyiella : Je tiens a dire quelques mots en 
faveur de la formule qui nous a 6t6 soumise par M. Webster. 
J'appuie la r6daction qu'il a proposSe, parce qu'elle met fin 
a toute espece de discussion, soit sur la signification a donner 
aux mots " indgpendance, liberty, autonomie " des nations, 
soit sur la question soulev6e par M. Fierantoni. Enfin, je 
suis plus partisan de cette redaction que de toute autre, parce 
qu'elle n'exclut pas la possibility d'une solution scientifique 
des difficult^ qui nous prGoccupent actuellement. 

Mr. Mountague Bsbnabd: Je crains que vous ne vous 
trouviez en presence de difficult^ insurmontables : d'un cot6, 
il y a des membres qui dSsirent faire la proposition dans des 
termes absolus ; d'autres d6sirent dgfinir les cas dans lesquels 
il est impossible que les nations se soumettent a P arbitrage. 
Je crois que la proposition de M. Bluntscbli doit nous satis- 
faire a tous 6gards. L'bonorable membre a parl6 (qu'il me 
permette de le lui dire) comme politique et comme juriste. 
J'estime, pour ma part, que l'arbitrage est le moyen le plus 
prgcieux de terminer les differends entre les nations, et de 
ramener entre elles la bonne intelligence. 

Moi-meme, j'ai eu Phonneur de nGgocier un traits qui 
renfermait au moins quatre arbitrages. Mais je vous dirai 
franchement que si j'gtais homme d'Etat, jamais je n'engage- 
rais mon pays a soumettre ses int&ets les plus essentiels a 
l'arbitrage. C'est pourquoi je ne puis accepter une proposi- 
tion faite dans des termes absolus. On nous dit que si Ton 
emploie des termes comme " intSrets vitaux," par exemple, 
les homines d'Etat pourront les 6viter. C'est vrai : mais il 
serait difficile de faire autrement. On nous a propose 
d'ins6rer dans la formule des mots comme "PindGpendance," 
" la vie," " Pexistence," " la libert6." Mais lorsqu'un difife- 
rend a delate" dernierement entre la France et PAllemagne, 
croyez-vous que le gouvernement fran9ais aurait voulu dire 
que ce differend comprenait Pind6pendance et la liberty de la 
France ? Je le rgpete, done : il n'est pas possible de choisir 
des termes que les gouvernements ne sauront pas 6viter. 

Mais croyez-vous que si vous proposiez une redaction dans 
des termes plus absolus on l'accepterait plus facilement? 
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Non ! si votre proposition est sagement limine, on l'acceptera 
comme raisonnable ; si elle est illimit^e, on la repoussera tout 
de suite. C'est pourquoi j'ai appuyS la proposition de M. 
Bluntschli, et c'est pourquoi j'approuve les mots qu'il a em- 
ployes dans sa formule. Selon moi, ces mots vont aussi loin 
qu'on puisse aller. 

M. Brbdius : J'appuie l'amendement de M. Webster. II 
me parait que ses termes pr6cisent parfaitement bien l'id6e 
que nous prGconisons. lis posent un principe nettement et 
purement, et a ce principe ils n'ajoutent pas des exceptions. 
Je crois en effet que nous dSsirons tous que l'arbitrage soit 
g6n6ralement accepts, et c'est pourquoi il me parait qu'il 
convient de poser le principe purement et simplement, sans 
y ajouter d'exceptions. Si nous posons le principe nettement, 
cela ne veut pas dire que nous voulons l'appliquer tout de 
suite. Aucontraire; la position et Implication d'un principe 
sont deux choses dififerentes. 

Mais si Ton n'a pas pos6 de principe purement et nette- 
ment, il est impossible de vouloir le mettre en pratique, parce 
qu'on vou8 objectera toujours que vous y avez admis des 
exceptions. Pourquoi, du reste, ces exceptions? Serait-il 
done si impossible de faire juger par des arbitres les diflferends 
qui se rapportent a des questions vitales? Je ne le crois pas. 
On a cite tout a l'heure la France : mais si le dififerend qui a 
delate entre la France et la Frusse avait 6t6 port6 devant une 
cour arbitrate, quelle aurait 6t6 la question ? La succession 
en Espagne ou quelque bagatelle semblable. Et qu'est-ce que 
les arbitres auraient dit? La n'est pas la question: dites-moi 
ce que vous voulez, nettement. 

Alors la Prusse aurait rSpondu : " Je veux 1' Alsace et la 
Lorraine." Et la France aurait dit : " Je veux le Ehin ; " et 
les arbitres auraient dit : "Vous ne les aurez ni Tun ni l'autre." 
Et ils auraient 6t6 renvoy6s avec une fin de non recevoir. On 
souleve la question d'existence : mais croyez-vous que si une 
question d'existence d'un peuple venait a etre soumise a 
une cour d'arbitres, elle serait jug6e en faveur de celui qui 
voudrait s'annexer ce peuple ? Je ne le crois pas. C'est 
pourquoi il me parait qu'il faut poser le principe uniquement 

d 2 
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et clairement et ne pas donner aux peuples l'occasionde dire : 
" Une conference s'est r6unie a Bruxelles ; mais elle ne croit pas 
a un principe g6n6ral en matiere d'arbitrage; elle y a fait des 
exceptions." 

SefLor Marcoartu : J'ai demands la parole pour faire une 
rectification et ensuite pour exprimer ma surprise de ce qui 
ee passe ici. La rectification est celle-ci : on a eu l'air de 
dire tout a l'heure que je n'gtais pas partisan de l'arbitrage 
international. Eh bien ! je declare hautement que je suis 
partisan de l'arbitrage international, mais j'avoue que j'en 
suis partisan a dgfaut d'existence d'un code international. Ma 
surprise est celle-ci : j'entends dire qu'il serait parfois difficile 
de recourir a l'arbitrage dans certaines questions. Mais avons- 
nous besoin de l'arbitrage pour r6soudre des questions faciles? 
Pas du tout : les questions faciles peuvent parfaitement bien 
etre resolues sans le secours de l'arbitrage. G'est pr6cis6ment 
pour les questions difficiles que nous avons besoin d'arbitrage. 

M. Eolin- Jaequemyns : Je crois qu'il y a ici deux courants 
d'opinions diflferents, mais qui pourraient peut-etre se con- 
cilier si Ton dSfinissait nettement d'ou provient la difference. 
Je crois que celle-ci peut se trouver pr6cis6ment dans ce qu'a 
dit l'honorable M. Bredius. II a parl6 dans ce sens-ci: "Nous 
faisons peut-etre quelque chose qui sera bon dans cent ans ; 
que nous importe qu'on l'accepte maintenant ou qu'on ne 
l'accepte pas? on finira peut-etre par l'accepter." Je ne crois 
pas que nous devions nous placer a ce point de vue. II y a 
cette difference entre le second objet a l'ordre du jour et le 
premier, que la codification dont nous parlions en premier 
lieu est un expedient que nous cherchons pour prtciser les 
regies existantes ; tandis que le second est une de ces regies. 
Ce que nous voulons faire ici, c'est presque un article du 
code international. II est tres important de determiner, des 
le commencement, dans quel esprit nous voulons travailler. 

Devons-nous faire un article dont les hommes d'Etat 
disent : " Eh bien ! voila un article auquel nous pouvons 
nous conformer, que nous pouvons accepter comme regie de 
droit positif " ? Alors, je crois qu'il est impossible de 
formuler les regies g6n6rales sans y ajouter des exceptions 
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tr6s formelles qui permettent a l'Etat, dans les cas on il croira 
son existence compromise par l'acceptation de l'arbitrage, de 
ne pas accepter ce moyen, surtout si, apres cette exception, on 
ajoute la reserve que dans tous les cas il faudra chercher a r6- 
soudre d'une maniere pacifique le differend et donner le temps 
aux parties de reflechir tout au moins a ce qu'elles vont faire, 

Je crois done que e'est sur ce point que nous devons nous 
entendre et qu'il est impossible, si nous voulons faire quelque 
chose de juridique, de ne pas accepter non seulement l'esprit 
de la redaction, mais la redaction ou les termes avec l'expres- 
sion : " int6rets vitaux," telle qu'elle a 6t6 formulee. 

Si nous voulons distinguer, enumerer, nous entrons deja 
dans une categorie d'enumerations tres dangereuses, parce 
que nous risquons de faire ce que disait tout a l'heure Phono- 
table M. Mountague Bernard. En d'autres termes, les hommes 
politiques diront: "Non, nous ne pouvons pas limiter les 
interets vitaux a des questions d'indep&idance ou de faux 
points d'honneur." 

Gertainement, il y aura toujours des hommes politiques 
qui trouveront moyen de plier ces regies a leur mauvaise 
volonte; de memo que si nous proclamons les regies de 
r arbitrage, il y aura des intrigues politiques pour faire en 
sorte de faire nommer des arbitres partiaux. Mais nous ne 
pouvons entrer dans ces considerations : nous devons formuler 
une regie qui puisse etre acceptSe. 

Eh bien ! Texpression " interets vitaux " me semble satis- 
faisante a tous egards. II y a tel interet qui peut etre vital 
a tel moment et cesser de l'etre a tel autre. II y a telle 
question maritime qui peut etre etudtee pour un 6tat maritime 
et qui ne peut pas l'etre pour un autre. Far exemple, si en 
Angleterre on voulait referer a des arbitres la question de 
savoir si Ton doit laisser absolument libre la propriete privee 
sur mer en temps de guerre, est-ce que l'opinion publique ne 
s'y opposerait pas ? 

Je me contenterai de rapporter ici ce que me disait un 
homme qui ne sera pas suspect aux partisans du droit inter- 
national. Deux mois avant sa mort, M. Stuart Mill a qui je 
parlais de la question de propriete privee, me disait : Le 
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ministre qui consentirait a laisser sur mer la propriete privee 
absolument libre en temps de guerre meriterait d'etre mis en 
accusation." Telle est Popinion d'un grand nombre de per- 
sonnes en Angleterre. Je pense que sur ce point M. Mountague 
Bernard ne me dementira pas. Laissons done ce point de cote, 
de maniere que les hommes d'Etat puissent accepter notre 
proposition. 

M. lb President : Admettez-vous que Tarbitrage puisse 
etre impose a une puissance malgre son consentement ? Pour 
ma part, je crois que l'arbitrage doit etre consenti par la 
puissance engagee. 

Des Yoix : Evidemment. 

Dr. J, P. Thompson proposed that the subject be referred 
to a committee. 

Dr. Bluntbohli consented, and this course was agreed to 
by the Conference. 

The sitting was suspended at 4.30. 



THIRD DAY'S PROCEEDINGS. 
Meeting on Monday, 18th of October, 1878. 

The sitting commenced at 10 o'clock. 

The General Secretary read the minutes of the last 
sitting, which were approved. 

Professor Ahrends was elected a member of the Association, 
and a letter was read from Professor Asser, of Amsterdam. 

Question II. 
Part I. (Eesumed). 

The Principle op International Arbitration. 

The President opened the continuation of the debate upon 
the first part of the Second Question relative to arbitration. 

Mr. H. D. Jencken withdrew the resolutions previously 
moved by him. Dr. Bluntbohli and Signor Pierantoni, in 
deference to Mr. Bernard, also withdrew their amendments. 
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The Right Hon. Mountaoue Bernard presented the fol- 
lowing resolution, which he had settled after the maturest 
consideration : — 

" This Conference declares that it regards arbitration as a 
means essentially just and reasonable, for all nations, of 
terminating international differences which cannot be settled 
by negotiation. It abstains from affirming that in all cases, 
without exception, this mode of solution is applicable, but it 
believes that the exceptions are rare, and it is convinced that 
no difference ought to be considered insoluble until after a 
clear statement of complaints and reasonable delay, and the 
exhaustion of all pacific methods of accommodation/' 

Signor Manoini proposed to insert the words " and even 
obligatory" after the words "just and reasonable," in order 
to give greater stringency to the expression of the meeting's 
opinion. He heartily concurred, however, with Mr. Bernard, 
and considered the principle thus enunciated to be the only 
true solution of the questions under consideration. . Arbitra- 
tion, he thought, ought to step in whenever conventions 
failed in effecting the object of settling differences or disputes 
between nations. 

After some discussion, in which M. Bredius, Mr. Jencken, 
Signori Piebantoni and Manoini, Dr. Bluntsohli, and Mr. 
Webster took part, 

The Bight Hon. Mountague Bernard said that, yielding 
to the opinion expressed by so many eminent men, he would 
make the concession asked for and amend his original resolu- 
tion by adding the word " obligatory." 

M. de Laveleyb and M. Bolin-Jaequemyns having made 
some suggestions, 

Signor Manoini heartily thanked Mr. Bernard for conceding 
this point. You cannot put a limit to the employment of arbi- 
tration, he urged, without creating dangerous exceptions. Let 
us admit the principle, and sure enough it will work its own 
way. The old school treated conquest as the supreme answer 
to any difference, and quarrels as the ultimate appeal ; the 
modern school, on the contrary, regards conquest without a 
convention as mere spoliation, mere brigandage. A similar 
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change of ideas will agitate the European mind if once this 
principle of arbitration is admitted. 

Dr. Bluntbchli said that he was pleased beyond measure 
at the. prospect of the adoption of the amended resolution 
before the meeting; he cared little for the form, but he 
accepted the principle. Germany would rejoice at the adop- 
tion of the rule of obligatory arbitration. 

Mr. Henry Richabd, M.P., who was greeted with cheers, 
said : I am one of those who would have preferred a declara- 
tion of the principle of arbitration without any exception 
whatever. A principle with an exception always seems to me 
a thing of doubtful utility. It may be true in grammar that 
' the exception proves the rule, but in morals and politics I am 
afraid the exception destroys the rule. An ingenious French 
writer says that the man who holds a principle with an excep- 
tion is like an individual who takes a bottle, and puts into it 
some costly liquor or precious essence which he is anxious to 
preserve. He corks and wires and hermetically seals the 
bottle, but he leaves some small unseen crack at the bottom, 
through which his treasured possession oozes out drop by 
drop, until he finds at last that he has nothing in his hand 
but an empty bottle. 

It is of great importance that any resolution proceeding 
from this Conference should not be invalidated by vague and 
general reservations. For we must bear in mind that terrible 
as are the sufferings inflicted on the world by war, there is on 
the part of mankind, and especially of official mankind, a 
singular reluctance to abandon that method of settling dis- 
putes, and to have recourse to other means more just and 
pacific. 

I gave you on Saturday one illustration of this taken from 
history. I will now give you another. Allusion has been 
made repeatedly at this Conference to the declaration of Paris 
of 1856, in favour of having recourse to the good offices of 
friendly Powers before appealing to arms— a declaration which 
has been justly described by Professor Bluntschli as " good, 
but insufficient." I do not wish to speak lightly of that 
declaration, as I think I may venture to say I had something 
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to do with bringing that subject before the Paris Conference. 
At that time the friends of peace in England determined to 
present a memorial, which I had the honour of preparing, to 
that august body, respectfully suggesting that a good oppor- 
tunity was then afforded, in negotiating the terms of peace, 
to introduce into the treaty some recognition of the principles 
of International Arbitration as a substitute for war. A copy 
of the memorial was, in the first instance, sent to each of the 
crowned heads represented at the Conference, and a deputation 
was sent to Paris, of which also I had the honour to be one, 
to bring the matter by personal communication or by letter 
before all the plenipotentiaries. I believe it was in conse- 
quence of the representation we made to our own plenipoten- 
tiary, Lord Clarendon, that the subject was submitted to the 
Conference. We had wished the principle to be acknowledged 
in a more explicit and binding form than that which was 
adopted by the Conference. But we were glad and grateful 
to have it recognised in any form. 

Some few years after, the question of the Trent arose 
between our country and the United States of America. 
Captain Semmes had seized the Southern delegates on board 
an English ship. The excitement was very great in England, 
and there seemed an imminent danger of war. But there 
were multitudes of people in England who looked with inex- 
pressible horror on the idea of war with America under any 
circumstances, but especially at a moment when the nation 
was involved in a gigantic internal conflict, the issue, if not 
the object, of which was likely to be the destruction of the 
abominable system of slavery. A large and powerful deputa- 
tion, containing representatives from many of the largest 
religious bodies in the country, waited on the Foreign 
Minister, respectfully to suggest to him that if the question 
could not be settled by negotiation it might be referred to 
arbitration. We reminded him of the protocol of Paris, and 
submitted to him that England was bound to give a good 
example to other nations on this point, inasmuch as it 
was on the initiative of her own plenipotentiary that the 
declaration had been adopted by the other Powers. I think 
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this Conference will agree with me that if ever there was a 
question fitted to be settled by arbitration it was that of the 
Trent, inasmuch as it turned entirely on the disputed inter- 
pretation of a point of international law. And yet our 
Minister, falling back on the reservations made in the Paris 
protocol, told us that the present was not a question that 
oame within the scope and intention of the declaration of 
1856. I refer to this merely to show the disposition of some 
statesmen to waive the obligation to have recourse to arbi- 
tration, and the importance, therefore, that any resolution 
adopted by this Conference, which, comprising men of 
{ great distinction as jurists and students of international 
L law, cannot fail to command some influence even among 
statesmen, should be as explicit and unambiguous as 
possible. 

Those who have been engaged for twenty-five years in 
promoting international arbitration know how strong the 
tendency has been in some quarters to cavil and raise objec- 
tions against the principle. At first it was treated as a dream, 
wholly Utopian and impracticable. It was in vain that we 
appealed to many cases in which it had been actually em- 
ployed with entire success ; and here I have great pleasure 
in referring to the service frequently rendered to the cause of 
peace by the late venerated sovereign of this country,* by 
acting as adjudicator in many differences which he brought 
to a happy conclusion. But all these instances were waived 
by the objectors as of no significance. Even after the Treaty 
of Washington was concluded, there were many who treated 
it with contempt, and declared it would come to nothing ; and 
Mr. Mountague Bernard knows that when differences arose 
between the two governments as to the interpretation of the 
Treaty, there were people who actually exulted in the pros- 
pect of its proving abortive. Happily it did not prove so, 
owing, I believe, in great part to the wisdom and courage of 
Count Sclopis, to whom I desire to pay my humble tribute 
of respect and gratitude for his eminent services on that 

occasion. The arbitration at Geneva was too conspicuous 

• 

* H.M. Leopold I., King of the Belgians. 
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an example of the successful application of the principle to 
admit of denial. 

But now we are told that it is all very well for cases of 
secondary importance, questions of money and matters of 
that nature, but that on other and graver questions it would 
not answer. I say again, therefore, it would be unfortunate 
to the cause of arbitration if there were only a doubtful and 
equivocal deliverance from this Conference in its favour. 
And here I beg to express my sincere gratitude to Professor 
Bluntschli for the courteous and conciliatory spirit in which 
he withdrew the form of declaration originally proposed by 
him, in deference to the sentiments of some of us who felt a 
difficulty in accepting it in that form. 

I am happy now in being able to support the motion pro- 
posed by my distinguished countryman, Mr. Mountague 
Bernard, with the amendment proposed by Professor Mancini, 
of adding the word "obligatory," which I think will be a great 
improvement. I have pleasure, I repeat, in accepting the 
form proposed by Mr. Bernard, and am very happy that it 
has come from him, as his name is one which must carry 
great authority in connection with this question. (Loud 
cheers.) 

The resolution was then put in the following form, and 
unanimously adopted : — 

" La Conference declare qu'elle regarde 1'arbitrage comme 
le moyen essentiellement juste, raisonnable, et meme obliga- 
toire, pour les nations, de terminer les differends inter- 
nationaux qui ne peuvent etre regies par voie de negociation. 
Elle s'abstient d'affirmer que dans tous les cas sans exception 
ce moyen peut etre applique. Mais elle croit que ces excep- 
tions sont rares. Et elle est d'avis qu'aucun differend ne 
doit etre consid&e comme insoluble qu'apres une exposition 
complete de l'objet en litige, apres un delai suffisant, et 
apres qu'on aura epuise tous les moyens paoifiques de le 
r6gler." 

Professor Bluntschli requested that a note should be 
made in the minutes that some of them adopted the word 
" obligatory " only in the sense of a moral obligation. 
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M. Passy desired that, for the sake of the authority of the 
resolution voted, it should be noted in the [minutes that, 
excepting the word "obligatory," upon the sense of which 
there was some difference, the Conference was unanimous in 
the adoption of the form presented by Mr. Bernard. 

The Conference then adjourned. 



AFTERNOON SITTING. 
The afternoon sitting was opened at 2 o'clock. 

Question III. 
Relations with the Institute op Ghent. 

M. Passy reported to the Conference the result of the 
examination made by the Committee of Seven relative to the 
Institute of Ghent. 

Mr. Thomas Webster proposed the following resolution : — 
11 That this Association shall consist of jurists, economists, 
legislators, politicians, and others taking an interest in the 
Reform and Codification of Public and Private International 
Law, the settlement of disputes by arbitration, and the 
assimilation of the laws, practice, and procedure of nations 
in respect of such law. That the services rendered by the 
Hon. David Dudley Field in the year 1866 at the Social 
Science Congress, at which he first mooted this question, be 
formally acknowledged by this meeting. The means by which 
it is proposed to accomplish these objects are similar to those 
adopted by the British Association, the Social Science Asso- 
ciation, and other similar bodies, which by their constitution 
represent every interest. The field of action of such an 
Association being very extensive, it is necessary to subdivide 
the field of labour to insure successful results. That other 
societies now existing have to a certain extent similar objects 
in view ; thus the Institute of Ghent, founded this year, has 
been created to cope with the scientific part of the questions 
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arising out of the objects proposed. This Association will 
hence seek to avail itself of the assistance and co-operation 
of the Institute of Ghent and other similar societies. The 
Association so constituted will be divided into local com- 
mittees, according to the nationalities of their members, with 
power to add to their numbers, and to do all such acts as 
may be necessary for carrying out the objects of this Confer- 
ence within their respective localities. These committees 
will be especially competent to deal with the questions of 
international law, public and private, in which the respective 
nationalities may be interested. These committees will report 
to the President of this Association, from time to time, their 
proceedings. The principal object, nevertheless, to be kept 
in view to be arbitration as a means of settlement of all 
differences between nations. That a large class of cases 
affecting private rights exists, to the settlement of which 
arbitration might be adopted with the greatest advantage." 

In moving these resolutions, Mr. Webster stated that he 
had only adopted what the Vienna Congress bad accepted, 
after much deliberation, as the most rational mode of working 
out objects possessing such common characteristics and en- 
gaging such widespread interest as the subject-matter now 
under consideration. 

M. Rolin-Jaequemyns then proposed, on behalf of the 
Committee of Seven, the following further resolution regard- 
ing the Association's relations to the Institute of Ghent :— 

" The International Conference for the Reform and Codi- 
fication of International Law, assembled in Brussels on the 
10th of October, 1878, under the auspices of the American 
Committee, 

" Considering : 

"That the Institute of International Law founded at 
Ghent on the 10th of Sept., 1878, is an exclusively scientific 
association, and that its object is to further the progress 
of international law, to define the general principles, and to 
give its concurrence to every serious attempt at gradual and 
progressive codification of international law ; 

"That in conformity with this object the Institute of 
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International Law has already undertaken the study of the 
following subjects, viz, : International arbitrations, and pro- 
cedure to be followed in their employment ; Examination of 
the three rules of the Treaty of Washington ; Eules of Private 
International Law destined to assure uniform decisions upon 
conflicts between different civil and criminal legislation ; 

" That the majority of the jurists of International Law, 
invited by the American Committee, are members of the 
Institute of Ghent ; 

"That the Committee promoting the Brussels Conference 
is not merely composed of jurists, but also of distinguished 
politicians, publicists, economists, and philanthropists, and 
that its object is to further the progress of International Law 
in its practical application and in public opinion ; 

" Declares : 

" 1. That, in its opinion, it is conformable to the object 
and interest of the two associations, while preserving each 
their entire independence, to be of mutual assistance ; 

" 2. That, by its nature and composition, the Institute of 
International Law seems to fulfil the conditions necessary for 
working as a senate of jurists, eminently fit to perform the 
preparatory studies indispensable to the reception and pro- 
mulgation of a Code of International Law, and that it is 
desirable to second it in the accomplishment of this task ; 

" 8. That, on its part, the Conference reserves to itself to 
examine from all points of view, and particularly from the 
political, economical, and social point of view, the results of 
these studies, as well as to undertake, while avoiding double 
envploi, all the studies it may judge necessary, and to act, 
even after examination of the labours of the Institute, or 
while waiting for an opportunity to undertake such examina- 
tion, in such a manner as may appear the most favourable to 
the development of peaceful relations amongst nations, and 
to the progress of international civilization." 

The resolutions were adopted. 

The General Secretary then read an address of thanks and 
sympathy to the Institute of Ghent, and it was decided that a 
copy of the resolutions should be forwarded with the same. 
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After some discussion, the following farther resolutions 
were proposed by Mr. Thomas Wbbstbb : — 



" 1. La Conference decide 
que le nom de l'association 
sera 'Conference internatio- 
nale pour la reforme et la 
codification du droit des gens.' 

" Elle constitue, pour Tan- 
nee courante, son bureau 
comme il suit : — 

President honoraire : M. David 
Dudley Field. 

President effectif : M. Viss- 

OHEBS. 

Vice-Presidents: MM. Mount- 
ague Bernard, Bluntschli, 
Giraud, Mancini. 



Secr6taires-Generaux : MM. 
db Lavbleyb, Miles, Jeng- 
ken. 



" 2. Elle decide, en outre, 
que le president honoraire, le 
president, les vice-presidents, 
les secretaires, et les autres 
membres de la Conference 
constitueront, d'apres leurs 
nationality respectives, des 
comites locaux, avec pouvoir 
de s'adjoindre des membres, 
de nommer des secretaires et 
de faire tout ce qui sera utile 
au but de la Conference. Ces 
comites se tiendront en rela- 
tions avec le president de la 
Conference et lui adresseront 
des rapports. 



" 1. The Conference de- 
clares that the name of the 
Association shall be ' The 
Association for the Keform 
and Codification of the Law 
of Nations.' 

11 It constitutes its bureau 
for the current year as fol- 
lows : — 

Honorary President : The Hon . 

David Dudley Field. 
President: Monsieur Auguste 

Visschers. 
Vice-Presidents : The Right 

Hon. Mountague Bebnard, 

for Great Britain ; Dr. 

Bluntschli, for Germany ; 

M. Ch. Giraud, for France; 

M. Bredius, for Holland; 

Professor Mancini, for Italy. 
General Secretaries : M.Emilb 

de Laveleye (Belgium), 

Dr. J. B. Miles (Boston, 
U.S.A.), Mr. H. D. Jenoken 
(London). 

"2. It decides, further, 
that the Honorary President, 
President, Vice-Presidents, Se- 
cretaries, and the other mem- 
bers of the Conference, shall 
constitute, according to their 
respective nationalities, local 
committees or societies, with 
power to add to their number, 
to appoint secretaries, and to 
do all that shall be useful to 
promote the object of the Con- 
ference. These committees 
shall keep up relations with the 
President of the Conference, 
and address reports to him. 
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"3. Le bureau, constitue "8. The bureau, consti- 
comme il est dit ci-dessus, tuted as above stated, forms, 
forme, pour la presente annee, for the present year, the per- 
la delegation permanente de manent delegation of the Con- 
la Conference, avec mission ference, with the charge of 
de preparer un plan d'organi- preparing a plan of organiza- 
sation de la Conference, et de tion of the Conference, and of 
fixer l'epoque et le lieu de la fixing the place and time of 
prochaine reunion. La dele- the next meeting. The bureau 
gation a le droit de se com- has the right to complete its 
pleter par l'adjonction de trois number by the addition of 
membres." three members." 

The resolutions having been seconded were carried unani- 
mously. 

A further resolution was passed appointing M. Auguste 
Yisschers Honorary Treasurer of the Association. 

Professor Pierantoni proposed " That the Conference in- 
structs its Committee to prepare in its name an address of 
thanks to Mr. Henry Richard, M.P., for the zeal, the devotion 
and ability with which he has supported for so many years 
the cause of the reform of the Law of Nations, and of inter- 
national justice. It desires specially to express its gratitude 
to Mr. Bichard and the British Parliament for the success of 
his motion in the memorable sitting of the 8th of July.* 

* The following is the text of the address presented to Mr. Henry 
Bichard, M.P., in pursuance of the foregoing resolution. The British 
House of Commons had recently adopted, on the motion of Mr. Bichard, 
an address to the Queen urging that the Foreign Secretary be instructed 
to enter into communication with Foreign Powers with a view to the 
further improvement of international law, and the establishment of a 
general and permanent system of international arbitration : — 

" Sib, 

"The International Juridical Conference has felt it could not 
abstain from expressing to you the sentiments of warm sympathy which 
your noble efforts in the cause of peace between nations have inspired in 
its members. 

" All those who interest themselves in this good cause cannot forget 
that it is you, Sir, who, as the worthy successor of the illustrious Cobden, 
have not hesitated to take up, with all the authority which twenty-five 
years' devotion to the cause gives to you, the ideas courageously defended 
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Proposition adopted with applause. 

M. Pass? further proposed the thanks of the Conference 
to the American Committee, and that the same should be 
entered upon the minutes. 

Proposition voted by acclamation. 

M. Pass? also proposed thanks to the staff. 

Proposition voted by acclamation. 

M. Passy also proposed that an address should be for- 
warded to the Bourgmester of Brussels. 

The President, after an appropriate Address, declared the 
close of the Session for 1873. 

The meeting then adjourned to the month of August, 
1874, at Geneva. 



by him ; that, thanks to you, the people have caught at least a momentary 
glimpse of the realization of their dearest hopes ; that, thanks to your 
eloquent voice, the English Parliament has, for the second time, heard 
those sacred words of Peace among men, so dear to all who have the 
cause of religion and humanity at heart. 

"If ever reason has sufficient force to bring Governments to a 
common action to avoid the calamities of war, the initiative and the 
honour will be due to those who, like you, Sir, and your colleagues in 
the House of Commons, have succeeded, in spite of the innumerable 
difficulties of the present moment, in making the great principle of per- 
manent International Arbitration pass from the region of ideal aspirations 
into the living region of parliamentary reality. 

" The news of your splendid victory of the 8th of last July has been 
received by the nations with delight. May the Governments, in their 
turn, accept your generous views, and thus accord to you the only re- 
compense worthy of the glorious task which you have undertaken. 

44 We beg you to be assured, Sir, of our entire admiration and 

devotion. 

"Aug. Vissohers, President. 

" Emile de Laveleye, General Secretary.* 1 
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W$t Intatatimtal Itato ^z&atiatwn, 

ORIGINALLY CALLED 

'THE ASSOCIATION FOR THE REFORM AND CODIFICATION OF 
THE LAW OF NATIONS." 



PROCEEDINGS OF THE SECOND CONFERENCE, 

Held at Geneva, September 7th to 12th, 1874, at the H6tel de 

VlLLE, IN THE SALON D* ALABAMA.* 



Opening Session. 

The Session was opened by M. Carteret, President of the 
Gonseil d'Etat of the Canton of Geneva. After commenting 
upon the usefulness of the objects this Association had in 
view, he proceeded to say that "malaise" of public feeling 
warned us that a great war was impending, with. all its un- 
certainties, to be concluded by peace. How desirable it was 
then, even if the misery of war could not be averted, at all 
events to render peace more within reach, and, once made, 
more lasting, more durable, by the right comprehension of 
the laws regulating the international relations between 
different States. After some remarks as to the part the 
town of Geneva had played, amid the strife of nations on 
every side — namely, that of a friendly mediator— the Presi- 
dent concluded his address, loudly cheered as ha left the salon. 

The Honorary President of the Association, Mr. David 

* So named from having been used two years previously by the 
International Arbitration tribunal which settled the dispute between 
the United States and Great Britain with regard to the liability of the 
latter for injury caused by the Confederate cruiser " Alabama." 

E 2 
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Dudley Field, replied, thanking the President for the hos- 
pitable reception accorded to the members of this Association. 
The opening sitting was attended by a large number of 
eminent persons who evinced the deepest interest in the 
proceedings. 

The members of the Association present were : — 

England — i 

Sir Travers Twiss, Q.C., London. \ 

Mr. Thomas Webster, Q.C., London. 
Mr. H. D. Jenoken, London. 
Mr. J. Hinde Palmer, Q.C., London. 
Mr. J. Gerstenberg, Chairman of the Council of Bondholders, 

London. 
Mr. J. Band Bailey, London. 
Mr. Joshua Williams, Q.C., London. 
Mr. Henry Biohard, M.P., London. 
Mr. Lewis Appleton, Birmingham. \ 

United States of America — 
Hon. David Dudley Field, New York. 

Dr. Joseph P. Thompson, Berlin. f 

Hon. C. A. Peabody, New York. 
Mr. John L. O'Sullivan, New York. 

Professor E. A. Laurence. ' 

Hon. Judge Daly, New York. ; 

Mr. George Bemis. I 

Dr. J. B. Miles, Boston. ^ 

Professor Daniel S. Talcutt, Bangor, Maine. 
Mr. Chrisholm. 

Mr. Leonard Woolsey Baoon, New Haven, Conn. 
Mr. Alexander D. Munton, Geneva.. 
Mr. S. H. Bigland, Geneva. 

Germany — 
Baron von Holtzendorff, Munich. 
Herr Hermann Fitting, Halle. 

Italy — 
Com. P. S. Manoini, Borne. 
Professor Pibrantoni, Naples. 
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Spain — 
Senor Don Arturo db Marooartu, Madrid. 

France — 
M. Fr£d£rio Passy, Neuilly. 
M. D. D. Parjasse, Paris. 
M. Henri Bellaire, Secretaire G6n6ral de la Soci6t6 des Amis 

de la Paix, Paris. 

Japan — 
His Excellency Masataea Kawase, Japanese Minister at Rome.- 

Soidh Australia — 
Mr. Downer. 

Switzerland — 
M. Auguste Surritigni. 
M. Alexandre Lombard, President de la Society pour la 

Sanctification du Dimanche, Geneva. 
M. F. Aug. Bost, Pasteur, Geneva. 
M. G. Moynier. 
M. Charles Brooher, Professeur de droit civil, membre de la 

cour de cassation du canton de Geneve, Geneva, 
sj^ere Hyacinthe Loyson, Geneva. 
M. Louis Jousserandot, Geneva. 
Mr. Alexander J. Martin, Geneva. 
M. T. Hornung, Professeur de droit public et international et 

de droit p6nal a l'universite, Geneva. 
M. Ch. Gustave Konig, Professeur de droit civil a l'universite, 

Berne. 



ANNUAL REPORT. 

The Hon. David Dudley Field having taken the chair, 
Dr. J. B. Miles, the General Secretary, presented his 
Annual Report, which, after recounting the formation of the 
Association and the decisions of the first Conference, proceeded 
as follows : — 

. It will be seen that the success of the Conference ex- 
ceeded the most sanguine expectation even of those especially 
active in originating and promoting it. The views and 
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opinions which the Secretary (Dr. Miles) had previously 
obtained from eminent publicists and statesmen of different 
countries respecting the desirableness and practicability of such 
a convention as was held at Brussels last October were, in 
the main, favourable to such a movement. But the experi- 
ment had not been tried. No precedents existed to which 
appeal might be made. Obstacles and difficulties were 
numerous and apparent. Those who would rejoice most in 
the success of the undertaking could but entertain more or 
less of doubt in regard to its feasibility. Is it possible to 
bring together from countries so widely separated the eminent 
men whose attendance is essential ? If they can be convened, 
will not the diversity of languages which they will speak prove 
an insuperable obstacle to success ? If they shall succeed in 
understanding each other, is it at all likely that they will be 
able to agree in opinion respecting the great questions of 
international law or national policy ? 

Such are some of the questions which a year ago naturally 
suggested themselves. But to-day we have the satisfaction of 
saying these questions have been answered. The project 
which, a year ago, was a mere proposition in whose speedy 
realization a few, and perhaps none, had strong faith is now 
a fait accompli. 

Distinguished representatives of many of the leading 
nations have assembled for the purpose above indicated. 
The obstacle of the diversity of languages has not been found 
to be insuperable, or even serious, and the convention was 
remarkably harmonious. Eminent savants and writers upon 
international law, who went to the convention entirely un- 
decided in regard to its practical utility, left it full of thank- 
fulness, and with high hope for the future. An international 
organization has been effected, which is for the present to 
hold annual meetings. Moreover, national Societies, auxiliary 
to the International Association, and composed of very efficient 
- and able men, have been organized in England, France, and 
Italy. And it is proposed as speedily as possible to organize 
similar Societies in all the principal countries. 

When this work shall have been done, prominent repre- 
sentatives of the nations will be associated in a grand inter- 
national league, whose object will be most comprehensive and 
benign even to preserve the peace and promote the well-being 
of the whole family of nations. 

The results that have already been produced by the Con- 
ference are quite marked and happy. It has made a deep 
impression upon the world Its proceedings have been the 
subject of able and favourable comments by the leading 
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organs of public opinion in various countries. It has tended 
to direct attention more distinctly to the enormous evils and 
burdens of the present war system, and it has brought to the 
serious consideration of peoples, and to some extent of 
Governments, the question of enthroning Law in the place 
of War as an arbiter between nations. 

One of our most gifted thinkers has said : " God has a 
way of preparing times for the uncovering of truth. No 
greatest man or champion is going to conquer a truth before 
its time, and no least competent man, we may also dare to 
say, need miss of a truth when its time has come, and the 
flags of right suggestion are all out before him. How easy 
a thing it is to think what the times have got ready to be 
thought, and are even whispering to us from behind all 
curtains of discovery, and out of all most secret nooks and 
chambers of experience! That now the clock has finally 
struck, and the day has come for some new and different 
thinking of this great subject, I must verily believe." 

The correctness of these sentiments is verified by the 
movement which has recently been inaugurated for organizing 
peace among the nations. It has been found that leading men 
in different nations, without any communication with each 
other, were simultaneously entertaining essentially the same 
idea in regard to its desirableness and practicability. We can 
but feel the time was ripe for this step. This conviction is 
strengthened by the very general sanction it is receiving from 
public conventions, learned associations, and other bodies, as 
also from private individuals. 

The limits of this Beport admit of only the briefest allusion 
to the many indications of the growth of sentiments in favour 
of peace among the nations. With peculiar satisfaction we 
refer to the triumph of arbitration in the British Parliament 
in July, 1878. On the motion of Mr. Henry Bichard, the 
House adopted by a majority of ten an expression in favour 
of the reform of International Law and Arbitration. By 
securing at the time and in the circumstances this action of 
the popular branch of the Parliament of the British nation, 
Mr. Bichard has gained the lasting gratitude of mankind. 

This expression of the House of Commons, coming as it 
did so soon after Great Britain had been defeated in two im- 
portant cases in which she had submitted to arbitration, is 
very significant, and has influenced and is yet more to in- 
fluence the action of the legislative bodies of other nations. 
There can be no doubt it contributed, in some degree, to the 
unanimous adoption by the Chamber of Deputies at Borne, 
in November last, of a similar motion. All honour to Signor 
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Mancini, one of our Vice-Presidents, for his introduction and 
eloquent advocacy of the motion! All honour to the Chamber 
of Deputies of Italy for its unanimous adoption ! 

With a commendable promptness the Diet of Sweden, the 
country of Gustavus Adolphus, a nation eminent for its in- 
telligence and manly virtues, followed the example of Great 
Britain and Italy. 

With a pride which I hope is not entirely unjust, I am 
able to say the Congress of my own country, the United 
States of America, has adopted similar action. 

On the 17th of June, the House of [Representatives of the 
United States adopted unanimously resolutions in condemna- 
tion of war and in favour of arbitration, and we are happy to 
add that on the 25th of the same month the Senate unani- 
mously concurred. 

This action, we have reason for saying, was entirely in 
accord with the wishes of President Grant. In an interview 
with the Secretary, when he was in Washington for the 
purpose of doing what he might to secure the adoption of 
the resolutions, the President said, " The nations are becom- 
ing civilized, and learning that there is a better way to settle 
their difficulties than by fighting." It is also most gratifying 
to observe how universally this action is approved by the 
American people of all political parties and religious creeds. 
Nor are the expressions of approval of this action confined to 
America. They have come to us from other lands. I must 
quote one or two sentences from one of these expressions, in 
a letter from Count Frederic Sclopis. He writes : " I con- 
gratulate you upon the success of your efforts to secure in the 
Congress the unanimous acceptance of the resolutions con- 
cerning arbitration in future. It was a remarkable step in 
advance, and I unite with you in fervent wishes that the cause 
of permanent peace may eventually triumph. But there are 
great difficulties to be overcome. It is praiseworthy that men 
of feeling and talent should labour continually in this way to 
imbue all the nations and especially the Governments with 
the desire and necessity of avoiding war. With constancy, 
perhaps the future generation will carry the point." 

He adds, much to our regret, that he is necessarily de- 
tained from our present Conference. But it is from no want 
of interest in our work, as the following extract from a letter I 
have just had the great pleasure to receive from him will show. 
From Turin, September 2nd, he writes : " I mentally assist 
at the discussions that you and your illustrious associates are 
holding by this time in Geneva. They will undoubtedly bring 
forward some really good and durable results. I am sorry 
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for being deprived of the pleasure I should have in taking 
part, dear Sir, with you and them, in such important and 
humanizing work. I earnestly wish to see these noble efforts 
crowned with a splendid and durable success." 

In closing this Eeport, it is with emotions of profound 
sorrow that we refer to the recent sudden death of the 
M. Auguste Visschers, of Brussels, our most worthy President. 
We honour his memory as one of the most efficient friends 
which the cause of good fellowship among the nations ever 
had in Continental Europe. He was President of the first 
International Congress held there, and Vice-President of all 
the subsequent Congresses for the same object. With his 
clear and practical mind, he recognized the importance to the 
world of the great measure proposed by this Association for 
the elaboration of an International Code for organizing the 
peace of nations on the basis of well-defined and accepted law 
and justice. 

As President of the first juridical Conference ever held 
for the distinct purpose of laying the foundation of such an 
International Code, and in view of all that the friends of 
humanity had to hope and expect from the aid of his great 
executive abilities and co-operation in perfecting the work 
undertaken by this Association, we desire to express our 
heartfelt sorrow at the great loss sustained by the world in 
the death of a man whose life was of inestimable value. 

But, although men die, the great cause lives, and with the 
passage of the years it advances by sure and steady steps to 
ultimate and glorious victory. 

Bespectfully submitted, 

James B. Miles, Secretary. 

Geneva, September 7th, 1874. 

The Beport was adopted. 

Mr. H. D. Jenoken, General Secretary for England, then 
read his Beport and submitted to the meeting letters received 
from men of eminence giving their adhesion or approval to 
the Association and apologising for absence. Amongst these 
were M. Drouyn de Lhuys, Sir John Lubbock, Dr. Gold- 
schmidt, Professor Seeley, Professor Leone Levi, Professor 
Besobrasoff, Mr. John Bright, Mr. Justice Denman, Sir 
Wilfrid Lawson, Mr. Henry Pease, and Professor Bluntschli. 
After reading these letters Mr. Jencken submitted draft rules 
or articles of the constitution of this Association. 
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On the motion of M. Farjasse, seconded by Mr. Gersten- 
bebg, it was resolved : — 

" That each time that a matter is submitted for the con- 
sideration of the Association, all the members present shall 
form themselves into a committee, and the matter submitted 
shall be referred to a Special Committee to make a written 
report, which shall be submitted to the remitting Assembly." 

After some discussion this resolution was unanimously 
adopted. 

The President then nominated the following gentlemen 
to be members of the Committee to which was referred the 
draft Constitution : — M. Farjasse, Mr. Gerstenberg, Mr. H. 
Richard, M.P., Sir T. Twiss, Mr. Thomas Webster, Q.C., Mr. 
H. D. Jencken, Dr. Miles, Prof. Brocher, M. Passy, Judge 
Peabody, Dr. Thompson, Mr. O'Sullivan. 

The President then called upon his Excellency Masataka 
Kawase, who expressed his adhesion to the objects of the 
Association, and stated that he should not fail to render an 
account of the proceedings of the Conference to the Japanese 
Government. 

Professor Mancini, President of the Institute of Inter- 
national Law and Vice-President of this Association, then 
submitted a Report, in conformity with the resolutions passed 
at Brussels Conference in October, 1878, giving an account of 
the proceedings of the Institute at its Conference held in the 
same hall the previous week. Amongst other topics referred 
to, he stated that it was proposed that the mode of .procedure 
and the limits of authority of the Tribunal of Arbitration should 
be strictly defined. Maritime capture and the relations between 
the West and East were to form topics for the next meeting. 
Governments had already acted upon the suggestions ex- 
pressed at these Congresses since October last ; for instance, 
the frontier disputes between Italy and Switzerland had been 
referred to arbitration. In other words, said Professor 
Mancini, these initiatory conferences are destined to pave the 
way for Congresses, clothed with all the attributes of supreme 
power. 

After some discussion, in which M. Farjasse and others 
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took part, Mr. Henry Richard, M.P., moved the following 
resolution : — 

" That this meeting has heard with great satisfaction the 
Report on the proceedings of the Institute at Ghent, and that 
the thanks of this meeting be given to Signor Mancini for 
his Report." 

Seconded by Mr. Thos. Webster, Q.C., and adopted nem. 
eon. by the meeting. 

The President then called upon Professor Pierantoni to 
read a paper upon " International Arbitration." 

The learned professor, on concluding his remarks, pre- 
sented to this Association the following works upon the sub- 
ject, of which he was the author : — A Translation into Italian 
of D. D. Field's work on the ' Codification of Law'; 'Gli 
Arbitrati Internazionali e il Trattato di Washington ' ; ' Prime 
linee di un Godice internazionale.' 

Dr. Miles was then called upon to read a paper upon 
" International Tribunals." 

Mr. Joseph P. Thompson, D.D., LL.B., of Berlin, then 
read the following paper : — 

Peace as a Nursery of Chivalry. 

One of the greatest generals of this age has said, " Only 
the sword can keep the sword in its scabbard." * The greatest 
Teacher of ethics of all ages said : "Put up thy sword into its 
scabbard; they that take the sword shall perish by the 
sword." t 

It may be, in the present constitution of society, that the 
only adequate restraint upon the warlike propensity or im- 
petuosity of one nation is the knowledge of a full preparation 
for war on the part of other nations. Yet there lies within 
each nation a power of self-restraint, resting in moral rea- 
sons, which can enable that nation to put its sword into the 
scabbard and keep it there. Not the fear of material strength 
from without, but the force of moral strength within, will be 
the true guarantee of peace for the future of nations. The 
adage that the way to keep the peace is to be equipped for 

* This saying is also an old Italian proverb : Una spada Hen Valtra 
nelfodro. 

t Christ to Peter, John xviii. 11, and Matt. xxvi. 52. It should be 
noted that Christ did not say, Cast away thy sword, but sheathe it. 
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war, would be falsified if each nation had a known pro- 
nounced determination to keep the peace, and should give 
evidence of its sincerity in this determination by reducing its 
standing armament to the necessities of its own internal 
police. True, it might even then be necessary, at times, for 
a nation to draw the sword in defence of its own existence, its 
independence, its sovereignty, its liberty ; and though peace 
were proclaimed by all nations as their policy, and arbitration 
established as the mode of settling international disputes, 
there must still be lodged somewhere the right of punishing 
wrong and of enforcing justice by the arm of power. 

This Association admitted this ultimate right in the 
minute adopted at Brussels in October, 1878. On the one 
hand it declared that "it regards arbitration as a means 
essentially just and reasonable, and even obligatory upon 
nations, of terminating those international differences which 
cannot be settled by negotiation." The term " obligatory" is 
here used in a moral sense, to signify that in the moral judg- 
ment of mankind nations ought habitually to have recourse 
to Arbitration as a just and reasonable means of settling 
their differences. But how to make this legally " obligatory," 
and how to give effect to the practical obligation of the de- 
cisions of a Court of Arbitration, was clearly beyond the 
wisdom of the Association at the Brussels session. And so, 
upon the other hand, " it abstained from affirming that in all 
cases, without exception, this mode of solution is practicable ; 
but it believes that the exceptions are few, and it is firmly 
convinced that no difference ought to be treated as insoluble 
until after a clear statement of grievances, a reasonable delay, 
and the exhaustion of all pacific methods of accommodation." 
But after all such methods are exhausted, and Arbitration is 
either declined, broken up, or repudiated, there can remain 
but one mode of settlement— the stern arbitrament of war. 

Under what conditions this last dread necessity should be 
recognized by the code of nations, and how, if possible, it 
may eventually be excluded from that code, are questions 
that may be safely left to the Institut de Droit International, 
and to the professors and jurists connected with this Asso- 
ciation, aided as these will be by the sure co-operation of 
time. It is not at all the purpose of this paper to attempt 
the solution of either of these problems — to define the strictest 
limits within which war may yet be permitted, or to argue 
why and how war should be brought utterly to an end. But 
this last consummation must come, if ever, through the 
triumph of ideas ; and as a humble contribution towards that 
end, and a preparation for the higher work of jurists and 
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statesmen, I would hereby seek to disabuse the public mind 
of one of those traditional illusions by which war still sur- 
rounds itself with a halo of glory and honour. 

It is alleged, and with much show of plausibility, that the 
cultivation of peace as a national policy would incapacitate a 
nation for its own defenco, and in the end would deprive it of 
those manly sentiments and heroic virtues which are the 
very fibre of national life ; that peace in the nation tends to 
pusillanimity in the individual, whereas war keeps up a manly 
vigour ; so that a nation, without the discipline of war, must 
presently decline from true greatness, and dwindle away by 
this process of self-enervation. Lord Bacon, for instance, 
says : " Above all, for empire and greatness, it importeth 
most that a nation do profess arms as their principal honour, 
study, and occupation ; and no nation which doth not directly 
profess arms may look to have greatness fall into their 
mouths. No body can be healthful without exercise, neither 
natural body nor politic ; and certainly to a kingdom or estate, 
a just and honourable war is the true exercise. A civil war, 
indeed, is like the heat of a fever ; but a foreign war is like 
the heat of exercise, and serveth to keep the body in health ; 
for in a slothful peace both courages will effeminate and 
manners corrupt. But howsoever it be for happiness, without 
all question, for greatness it maketh, to be still for the most 
part in arms." * This was written more than two hundred 
and fifty years ago; but less than a century ago, Burke, 
denouncing the excesses and some of the theories of the 
French Bevolution, said: "The age of chivalry is gone. 
That of sophisters, economists, and calculators has succeeded ; 
and the glory of Europe is extinguished forever. The un- 
bought grace of life, the cheap defence of nations, the nurse 
of manly sentiment and heroic enterprise, is gone." + If this 
be indeed so, then with the growth of that industrial and 
commercial spirit which is so inimical to war, the nations of 
to-day are doomed to a moral decline for which no material 
prosperity could compensate. 

But feeling as I do the full force of Burke's lament, and 
acknowledging with him the noble influences of the Chivalry 
of the past, I claim that, in the present condition and wants 
of human society, and in view also of the present art of war, 
Peace is a better nursery of manly sentiment, of heroic enter- 
prise, and of the chivalric virtues, than is War itself. 

I am not aware that Chivalry has yet been accurately 
defined ; and, indeed, what lies so much within the region of 

* Essay xxix., " Of the true greatness of kingdoms and estates." 
t ' Reflections on the Bevolution in France/ 
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sentiment it may not be possible to reduce to the rigour of 
philosophical definition. Most definitions of Chivalry are 
descriptions rather ; they characterize it by its attributes and 
effects, but fail to exhibit the substance of the thing. Mr. 
Hallam, in his charming episode upon the institution of 
Chivalry as " the best school of moral discipline which the 
Middle Ages afforded," remarks that " it was the principal 
business of Chivalry to animate and cherish the spirit of 
honour" ; and, in summing up the virtues which it cherished, 
he says, " Valour, loyalty, courtesy, munificence, formed col- 
lectively the character of an accomplished knight, so far as 
it was displayed in the ordinary tenor of his life, reflecting 
these virtues as an unsullied mirror. Tet something more 
was required for the perfect idea of Chivalry and enjoined by 
its principles : an active sense of justice, an ardent indigna- 
tion against wrong, a determination of courage to its best 
end, the prevention or redress of injury." * Most writers on 
the subject ascribe to Chivalry valour, honour, and generosity, 
and some add to these gallantry and religious devotion, as 
entering into the composition of this mixed and somewhat 
romantic sentiment. Says Mr. Hume : " The feudal institu- 
tions, by raising the military tenants to a kind of sovereign 
dignity, by rendering personal strength and valour requisite, 
and by making every knight and baron his own protector and 
avenger, begot that martial pride and sense of honour which, 
being cultivated and embellished by the poets and romance 
writers of the age, ended in Chivalry." t 

Chaucer thus describes the virtues of knighthood : — 

" A Knight there was, and that a worthy man, 
That fro* the time that he first began 
To riden out, he loved chivalrie, 
Trouthe and honor, freedom and cnrtesie.'* J 

But all these specifications touch simply upon manifesta- 
tions of the spirit of Chivalry, or upon objects toward which 
this was directed; they describe Chivalry by certain attri- 
butes, aims, operations, and effects, rather than by its inner 
motive and essence. If we seek for this, for what we may 
style the chivalrous principle, must we not find it in selj- 
devotement, in fealty to honour, to a lofty ideal ? — a devotion 
which was of the nature of a religious consecration, carrying 
with it the sacrifice of the whole man — his powers, his 
possessions, his time, his personal interests and hopes, his 

* ' Europe during the Middle Ages,' ohap. ix. 
f ' History of England,* vol. ii., Appendix 2. 
J ' Prologue, 1 46. 
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very life — to the cause that he had espoused. And this cause 
must seem to himself, and in the estimation of the knightly 
brotherhood must be, worthy of this supreme devotement of 
the man. The ideal of the knight was a something outside 
of and above himself, but with which he sought to identify 
himself as that which he must loyally serve or honourably win. 
This was true even of love, since each knight set before him 
his own lady as his ideal, bore her colours and badge in token 
of consecration to her service, undertook the most perilous 
enterprises to win her favour or fulfil her behests, carried her 
virtue and beauty at the point of his lance as a challenge 
against the world, not only fought bravely under this inspira- 
tion, but, what was yet harder and nobler, lived bravely for 
her sake, subduing within himself all baser passions and 
disdaining all evil ways. This self- devotement to the ideal of 
love was often transferred from the individual to the sex, and 
was a source of much of that loyalty and courtesy to woman 
which, with chivalrous nations, have survived the institution 
of Chivalry. The Virgin Mary, too, was often taken as the 
ideal of womanhood, and thus the sacred passion of love was 
kindled to a religious devotion. 

Still more, when the knight had sworn himself in fealty 
to a sovereign or to some enterprise of religion, is it to be seen 
that he devoted himself to an ideal, which for him was the 
soul of honour, of truth, of duty, of life itself. It was not 
courage that made him a knight, it was this self- devotement 
that gave him courage ; it was not honour that made him a 
knight, it was consecration to a lofty ideal that lifted him 
above all that was selfish and mean, and enrolled him in the 
" court of honour " ; it was not courtesy nor magnanimity 
that made him a knight, it was his identifying himself in 
thought and feeling with what was noblest, purest, best, that 
made him gentle as he was brave, and generous as he was 
bold. In a word, Chivalry was not an armour with which he 
was clothed from without, but a spirit with which he clothed 
himself from within. He who has unreservedly devoted him- 
self to a noble end finds it easy to be brave in accomplishing 
that end. He renounced himself when he embraced his ideal; 
that ideal is his true life ; and in losing his life for this, he 
shall save it. He who has lifted himself in the communings 
of his own thoughts and feelings to that which is highest and 
best, finds it easy to be courteous to the gentle and magnani- 
mous to the weak. Trained from youth to noble thoughts 
and deeds and severe endeavours, consecrated to his knight- 
hood by prayers and vigils, and by the symbolic bath of 
purification, the chevalier entered upon the duty of life by 
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the devotement of himself to his ideal of love, of honour, of 
loyalty, of religion. It was not war that made him a hero, 
but being a hero he sought the wager of battle. Like 
Lohengrin, he sallied forth from the castle of the Holy Grail, 
worthy to be borne by the pure white wings of the Swan, to 
defend Innocence from Jealousy; yet refused to take the 
rewards of love at cost of the sacred mystery of his life. It 
was not deeds of arms that developed in him the virtues of 
Chivalry, but this supreme virtue, this chivalrous devotement 
to his ideal, that made the chevalier a champion. The point 
of his lance flashed the flame of this inner sacrifice; the 
blows of his battle-axe rang with a resolve that was firmer 
than steel. 

That this was the true instinct of Chivalry is plain from 
the fact that the institution began to decline, and the character 
of its devotees to degenerate, when the changed conditions of 
society lessened the opportunities for personal prowess in the 
service of great causes or the pursuit of noble ideas, or when 
the knights themselves lost this deep inner inspiration of 
Chivalry, and used the name and forms of knighthood for the 
displays of the tournament or the adventures of the knight- 
errant. Then the time had fully come for Hugo von Trim- 
berg to satirize this empty shell, this mimicry of jousting, 
when the spirit of Chivalry was gone. "God might well 
laugh/ ' says he, " to see His manikins live so wondrously on 
this earth ; two of them will take to fighting, and nowise let 
it alone : nothing serves but with two long spears they must 
ride and stick at one another, greatly to their hurt ; for when 
one is by the other skewered through the bowels or through 
the weasand, he hath small profit thereby. But who forced 
them to such straits?"* Hugo hinted that Chivalry could 
be nothing but insanity. And so it remained only for Cer- 
vantes to gently ridicule it out of the world, in the daft Knight 
of La Mancha and the doughty Sancho Panza. Whether or 
no the genius of War created Chivalry, it was certainly the 
genius of War that exploded it, through the invention of gun- 
powder. From the moment that a weapon was invented 
which should take effect at a distance without the direct force 
of the human arm, the issues of battle would depend less and 
less upon personal prowess, and more and more upon the 
disposition of troops and the handling of artillery ; and every 
improvement in the weapons of modern warfare tends to 
remove the combatants farther from the old hand-to-hand 
encounter — except in rare cases of bayonet charges and the 

* Quoted by Carlyle in ' Early German Literature.' 
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like — and to reduce a battle to a mathematical problem oi 
strategy, depending upon numbers, upon weight of metal, and 
upon skill, promptness, and precision of movement. In one 
direction, it is true, gunnery has given occasion for new dis- 
plays of physical courage in facing danger and defying death. 
The dash of cavalry upon the belching cannon, the steadiness 
of infantry under the raking fire of artillery, the storming of 
a fort, the leading a forlorn hope, call for such courage in the 
soldier, and give to the officer, and often to the private, 
opportunities for personal feats of valour. So King Henry V. 
summoned officers and yeomen to the assault of Harfleur, as 
if success should depend upon the personal action of each 
man. 

" Once more unto the breach, dear friends, once more ; 

Or close the wall up with our English dead. 

Now set the teeth, and stretch the nostril wide, 

Hold hard the breath, and bend up every spirit 

To his full height 1" 

We have only to recall the Civil Wars of England, the Thirty 
Tears' War of Germany, the Revolt of the Netherlands, the 
Seven Tears' War of Frederic the Great, and the wars of 
Napoleon, for examples of personal valour, of brilliant achieve- 
ment, of self-sacrifice to duty, equal to anything in the records 
of earlier Chivalry. And such heroism is found not only in 
generals and field marshals, but quite as much in non-com- 
missioned officers and in privates. But we should keep in 
mind that indifference to death, and the boldness in danger 
that arises from this, are not the whole of courage, nor even 
its highest type. Indeed, death is seldom directly thought of 
in the heat of an engagement ; and where this mere brute 
courage is most conspicuous it may be at the expense of 
higher and nobler virtues of Chivalry. Superiority to the fear 
of death is often seen in some meek reformer, who at the same 
time has the dignity of moral courage and of patient self- 
sacrifice. 

In the items of courage and of fidelity to his arms we 
gladly give the soldier his due. But the improved mechanism 
of modern warfare requires that the individual will shall be 
largely subjected to the scientific conditions of one comprehen- 
sive plan ; and nowadays a general for assuming too much 
responsibility, and in the enthusiasm of valour going beyond 
the cooler plan of his superior, may be cashiered for those 
very personal qualities and achievements which, in the days 
of Chivalry, would have caused him to be knighted or banner- 
eted upon the field. The concerted movements of a great 
army can give little allowance to spontaneous demonstrations 
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of bravery. And while I would not pretend to deny that the 
discipline and tone of the modern army develop in the common 
soldier that type of manliness which is resolute in facing 
death, no one should think of claiming that war in the nine- 
teenth century is such a school of manly qualities as in the 
days of Chivalry, or a better school than many of the modest 
enterprises of peace. The training of the common soldier 
tends to make of him not a chivalrous hero, but a marching 
and fighting machine — a machine indeed that may be said to 
be educated to a sort of material consciousness, so that it 
moves and acts with a definite purpose, yet which can hardly 
be said to have the moral consciousness of free choice and 
action. How many thousands are in the army not by choice 
but by coercion ; how many of these fight not with any thought 
of a principle or a cause, not with any noble impulse or lofty 
devotion, but only through the stringent necessity of their 
position ; or by the momentary enthusiasm that seizes upon 
masses when moving together ! Some fight only between two 
fires, certain to be shot from behind for desertion in attempt- 
ing to escape from being shot by the enemy in front ! And 
how many go into battle with a blind hatred of the foe, or a 
blind cursing of their fate ! But hatred is not to be vaunted 
as heroism, nor a dogged obedience to destiny to be ennobled 
as duty. No doubt in some wars the common soldier, man 
by man, fights intelligently, willingly, heroically for his 
country, for his faith, for his rights ; and no doubt in many 
wars he fights because he cannot help it, fights, it may be, 
under the inspiration of whisky or of schnapps, or, as at 
the sack of Pekin, with the incentive of loot and lust. We 
are not apt to find the average soldier a better man in manners 
or morals for his training in the school of war. He has done 
deeds, perhaps, in an enemy's country that he would be 
ashamed to do before his neighbours ; he has formed vices, 
perhaps, that he would never have indulged in his native 
village ; and he has aroused within him those fiercer instincts 
that attest Darwin's theory of man's descent from some brute 
progenitor. 

War is not all a school of the nobler feelings. An intelli- 
gent private who was asked after his first battle whether he 
had felt more strongly the fear of death or the fire of patriot- 
ism, frankly answered, " Not a bit of either ; I only saw a lot 
of men shooting at me over there, and this made me as mad 
as the devil; and I thought of nothing but pitching into 
them." A pretty school this for the manly and heroic virtues ! 
for the bravery, the honour, the magnanimity, in which modern 
warfare should emulate the ancient Chivalry, if worthy upon 
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that plea to hold its place. We do dishonour to these virtues, 
as inculcated by Peace, when we bring them in comparison 
with such a school. Bather should we recall the worthiest 
names of the older knighthood for a standard by which to 
test peace as a nursery of Chivalry. Achilles, the oldest type 
of chivalry ; by our standard, in some points, only a nobler 
barbarian, a sort of Indian brave ; yet for that rude age a 
hero whom Honour herself would have knighted ; devoting 
himself with unselfish, unimpassioned heroism to a cause in 
which he had no interest save the honour of a Greek ; loyal to 
serve the too-grasping Agamemnon, yet bold to rebuke his 
avarice, and dignified to challenge his injustice ; quick to 
resent an insult or injury that touched his honour, yet mag- 
nanimous to own a fault, and to be reconciled with an offending 
brother-in-arms ; daring, terrible, invincible in the fight, im- 
placable to the living foe, yet tender also in sorrowing for the 
slain ; as the impersonation of Vengeance dragging thrice 
around the corse of Patroclus the body of the ill-fated Hector, 
and, as the impersonation of Pity, weeping with the aged 
Priam over the death of his son, washing and anointing that 
same dishonoured body, covering it with costly garments, 
delicately and reverently yielding it to the sorrowing father, 
and commanding an eleven days' truce that the Trojans 
might perform their rites of burial and of mourning for his 
enemy ; — Achilles, whom the gods had fed with the marrow 
of lions and wild boars to give him strength and courage, and 
with honey to give him sweetness. David, gathering into his 
soul the honour of Israel defied and insulted by Goliath ; facing 
the giant with his shepherd's sling ; serving with meekness 
and patience the jealous and irascible Saul ; refusing to lift 
his hand against the anointed king when the king had become 
his defamer and persecutor; sparing his life when he had him 
in his hand in the cave of Engedi ; lamenting with a manly 
sorrow the fall of his enemy, and avenging the death of Saul 
upon the Amalekite who boasted that he had stabbed him, 
and who brought David his crown; and grieving, with a pathos 
that has no parallel in poetry, for the death of Jonathan, who 
should have been his rival for the kingdom ; David, the hero 
of a hundred battles, fainting on the field and longing for a 
drink from the well of his boyhood at Bethlehem, yet refusing 
to taste of the water when his knights had brought it to him 
at the price of blood ; David, the royal father, forgetting the 
treason that had threatened his crown and his life, and crying, 
" Would God I had died for thee, Absalom, my son, my 
son ! " Arthur, the founder of Chivalry in Christian Europe, 
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who swore his knights around his sacramental table, and 
charged them " never to do outrage nor murder, and alway 
to flee treason : by no means to be cruel, but to give mercy 
unto him that asked mercy, upon pain of forfeiture of their 
worship, and lordship of King Arthur, for evermore ; and 
alway to do ladies, damosels, and gentlewomen succour upon 
pain of death ; also that no man take no battailes in a wrong 
quarrel for no law, nor for worldly goods " * — this royal knight, 
this knightly king, who kept faith with his own laws, and kept 
his life as pure and sacred as his oath, who, vanquished at 
last in the attempt to bring in the better time, when he lay 
bleeding on the shore threw his sword back into the sea that 
it might never be put to base uses, and gave up his soul in 
prayer that the good time might yet bless the world. Bayard, 
the chevalier sans peur et sans reproche, devoting himself to 
his king with unswerving loyalty; always at the post of 
danger as the post of honour ; defending with equal chivalry 
his king, his faith, and the virtue of a widow and her house- 
hold ; accepting, with the courtesy that became a knight, the 
rich reward she proffered him, then gracefully bestowing this 
for a marriage portion upon her daughters ; at last mortally 
wounded while covering a retreat, placing himself against a 
tree for support that he might die facing the foe, shriving his 
own soul with the guard of his sword uplifted for a cross, and 
refusing the pity of the enemy, saying, " I die as a man 
of honour doing my duty ; they are to be pitied who fight 
against their king, their country, and their oath/' Sir 
Philip Sydney, first scholar and gentleman of his age, 
named by Elizabeth " the jewel of her crown," as beautiful 
as brave, and bold as courteous, distinguished in tournaments 
for his skill and daring, "who vanquished all, and vanquished 
was of none," when mortally wounded on the field of Zutphen 
refusing the bottle brought to slake his thirst, and giving it to 
a dying soldier at his side, saying, " Thy necessity is greater 
than mine " — and brave old Talbot, who had carried in 
himself all battles and all victories, till at last betrayed, over- 
powered, wounded, dying before Bordeaux, he refuses to be 
borne alive from the field ; and his no less noble son, who, 
urged and even commanded by his father to escape, determines 
to stand and die with him, saying : 

Flight cannot stain the honour you have won, 
But mine it will, that no exploit have done ; 
Here, on my knee, I beg mortality 
Bather than life preserved with infamy. 

* Morte d' Arthur. 



( 69 ) 

Through this gallery of heroes and their peers resplendent 
and immortal with the virtues of Chivalry, we do not hesitate 
to walk clothed in the garments of peace, saying, We bow 
before you as leaders and models for humanity in your times, 
and as exemplars of that which is great in spirit and noble in 
action, for all time. Yet beside your mail-clad forms we will 
hang up the picture of Columbus, who braved alike the perils 
of nature and the persecutions of man, that he might open 
the way to the brotherhood of humanity through commerce 
and religion. Through the discovery that he knew he should 
make, " the ends of the earth were to be brought together, 
and all nations and tongues and languages were to be united 
under the banner of the Cross." Chivalry never produced a 
knight more sternly devoted to a lofty ideal, nor more daring, 
noble, magnanimous, and enduring in conquering the world to 
that ideal. " The magnanimity of his nature," says Irving, 
" shone forth through all the troubles of his stormy career. 
Though continually outraged in his dignity, braved in his 
authority, foiled in his plans, and endangered in his person by 
the seditions of turbulent and worthless men, and that, too, 
at times when suffering under anguish of body and anxiety of 
mind, enough to exasperate the most patient, yet he restrained 
his valiant and indignant spirit and brought himself to forbear, 
and reason, and even to supplicate." Luther, setting before 
him a lofty ideal of reform ; for this, sacrificing the best 
prospect of ecclesiastical preferment, facing alike the scorn 
of prelates, the power of princes, the passions of the populace, 
deriving courage from the fate of martyrs ; saying, " Huss has 
been burned, but not the truth with him. . . . I'll go to 
Worms though there be as many devils there as there are 
tiles on the roofs of the houses " ; and at last, in presence of a 
Diet that could decree his death, planting himself upon his 
convictions, his honour, his ideal of truth and duty for the 
people's sake and for God's sake also, saying, " Here I stand, 
I cannot do otherwise, God help me!" St. Francis Xavier, 
no less sincere, no less devout, no less loyal to his conviction 
of truth and duty than was Luther, though at the opposite 
pole of dogmatic belief, devoting the flower of his noble youth, 
the brilliancy of his native gifts, the elegance of his culture, 
to his ideal of winning the pagan world to the Christian faith, 
and giving to Japan and to the islands of the East an example 
of heroism worthy to be canonized. Howard, visiting the 
prisons and the lazarettos of Europe, putting himself in contact 
with filth, with fever, with plague, and sharing all the miseries 
of humanity that he might mitigate them. Wilberforce, 
eschewing the pleasures of aristocratic society, and facing 



( 70 ) 

the contempt of the proud and the satire of the cynical, that 
he might lift up the lowly and set free the slave. Sumner, 
laying aside legal honours, the aspirations of the scholar, the 
flatteries of social life, that he might give himself to the 
redemption of a race, not counting his own life dear for their 
sakes. We will hang up the portraits of these men and 
their peers, face to face with the men of martial renown, and 
ask, Is it Chivalry alone that has produced men of noble 
mien, and are nations yet dependent on war to breed in them 
the manly and heroic virtues ? Bather do we claim that there 
is a family likeness in all these pictures, that of self-devotement 
to a lofty ideal. This did not originate in Chivalry, and though 
Chivalry gave it at one time its most prominent expression, it 
was never dependent on Chivalry for its existence; it has sur- 
vived the downfall of that once noble institution, and cannot 
find in modern warfare its worthy substitute. 

Keeping in mind our definition of the essence of Chivalry, 
let us bethink ourselves of the many ways in which peace 
summons men to the exercise of that supreme virtue of self- 
devotion in the spirit of honour to a lofty ideal, which is the 
sum of all the attributes of manliness. Colonization as dis- 
tinguished from conquest — the colonization, for instance, of 
New England by the Pilgrims and the Puritans as contrasted 
with the Spanish conquest of Mexico — brings into play all 
the manly virtues of courage, faith, honour, courtesy, mag- 
nanimity, enterprise, endurance. How much of this may 
yet be required for the peaceable and orderly civilization of the 
world ! Exploration, in the interest of science, of commerce, 
of philanthropy, calls into exercise these same qualities 
under somewhat different forms and conditions. Invention 
and discovery, pursued not simply for personal rewards of 
wealth or fame, but for the improvement of society, for the 
relief of labour, for the mitigation of suffering, demand and 
develop the qualities of a true and persistent manhood. A 
Goodyear, struggling through long years of poverty and 
privation, suffering the suspicion of insanity, suffering im- 
prisonment for debts contracted in his experiments to make 
caoutchouc serviceable to mankind ; Morse, quitting his 
tastes and rising fame as an artist, to pursue the fancy of 
electric speech till he had invented the telegraph — Field, 
braying scientific doubts and financial difficulties and the 
perils of the sea, and repeated disappointments and failures 
till he had bound the New World to the Old by the electric 
cable— the Chemist, risking his life in the laboratory in 
searching for some new secret of nature to be used in medicine 
or in the arts — the Physician, testing in his own body the 
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effect of diseases and of remedies, that he may relieve his 
fellows ; these all, though working modestly and apart, show 
the true Chivalry of self-devotement to humanity. The re- 
former, the philanthropist, and the missionary avowedly 
adopt this as their ideal, and have cause enough at times for 
all the virtues of the man and all the graces of the Christian. 
And now that there are so many problems of society demand- 
ing solution, that war could touch only to destroy, Peace has 
before it a mission of manly resolve and of heroic virtue. 
The spirit of Christianity is the spirit of peace, and the very 
essence of Christianity is self-devotement to the highest ideal 
ever proposed to the mind of man — the perfect state of a per- 
fected humanity. To exercise the Christian spirit of peace 
may demand the spirit of Chivalry in its intensest form ; for 
it is often a higher manhood to forbear than to revenge, a 
nobler virtue to put up the sword than to draw it for glory or 
for conquest. 

At heart men prefer peace to war, though they often lack 
the courage to declare the preference, or the wisdom and firm- . 
ness to maintain the peace. Few would soberly argue that 
the custom of war should be kept up, as Lord Bacon main- 
tained in his day, for the sake of disciplining a nation to 
manliness and greatness ; but war being plunged into by 
passion, or urged by some seeming necessity, its effect upon 
the manly virtues is brought forward as an apology for 
keeping up the use of arms. It may be questioned, however, 
whether war does not evoke as many evil passions as good, 
and leave as many vices as virtues in its train. And in any 
case, the virtues gained by war are far too costly to be bought 
at such a price of blood and treasure, of suffering and sorrow, 
when the same virtues can be had in a much better way. 
Indeed, all Christian governments now bear testimony to the 
value of peace to the welfare of a nation. No government 
would dare affront the intelligence and the moral sense of 
Christendom by avowing a war policy for the sake of keeping 
up a tone of manliness among its own subjects, or of exer- 
cising their valour upon its neighbours. The most military 
governments are forward to avow their peaceable intentions ; 
they protest that even their increasing armaments are in the 
interest of peace— to protect the peaceful development of 
their own people against neighbours suspected of hostile 
intentions. Since then the governments profess peace, and 
the people desire it, why not proclaim peace upon the true 
and solid basis of manly confidence, and then have the 
courage to keep the peace? 

Let the motto of our Chivalry be, " Put up thy sword into 
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its scabbard." The genius of War, professing peace, stands 
with her right hand on the hilt of the sword as a perpetual 
menace against other swords. That very menace may one day 
provoke the drawing of them all ! The genius of Civilization 
also stands leaning upon the sword ; she cannot, dare not, 
throw it utterly away ; but she has set it behind her, and 
leans pressing the sword into its scabbard. Let her then 
proclaim before the world, " I have put up my sword. I am 
now great enough and strong enough to put it there, and to 
hold it there ; no personal provocation shall draw it ; neither 
passion, ambition, nor revenge shall touch its hilt : Might 
has drawn it in the past, but the omnipotence of Love now 
restrains it, and only Justice and Liberty, sitting coordinate 
at my side, shall ever give the sad, if necessary, command 
to draw it again ! " Does any dream that society would be the 
loser through such a pledge from the chief governments of 
the world ? — that a peace kept without the sword would be 
less inspiring, less ennobling, less fruitful of worthy names 
and noble deeds, than a peace enforced by the sword? Let us 
briefly summon in review the facts and reasonings established 
in our argument. 

I have held this essay to the single point of breaking the 

' illusion that war is a nursery of the chivalric and heroic 
virtues, and therefore necessary to the manhood of a nation. 
I have shown, first, that the essence of Chivalry did not lie in 
the martial spirit, nor in feats of arms, but in self-devotement 
to a lofty ideal, which in the Middle Ages found its readiest 
expression in deeds of personal valour; secondly, that modern 
warfare by its methods and inventions has crippled the arm of 
Heroism, and for the enthusiasm of Chivalry has substituted 
the calculations of strategy ; and lastly, that the essence of 
all true heroism and manliness — the consecration of self to a 
noble cause — survives in the demands and the opportunities of 
a peaceful Christian civilization, where every man can enrol 

\ himself as a knight in the Brotherhood of Humanity. 

I cannot better close the argument than by putting into 
concrete form the contrast between war and peace in relation 
to the manly and heroic virtues. A few months ago, England 
welcomed to her shores her gallant little army returning 
victorious from the Gold Coast. Sir Garnet Wolseley, its com- 
mander, was received with merited honour for his successful 
conduct of a difficult and perilous expedition. The Queen gave 
him audience and reviewed his troops; Parliament voted him 
thanks and an honorarium ; cities feted him with banquets ; 
and the people greeted him with shouts and banners. If war 
must be, England had done her duty for civilization, in pro- 
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tecting a weak colony and its dependents from treacherous 
and fierce barbarians. If war must be, Sir Garnet Wolseley 
had done his duty as a soldier, and done it well ; planning for 
the march as well as for the battle, planning against fever, 
against heat, against famine, against ambuscade, and fighting 
with distinguished and effective courage. Not one word would 
I say to detract from the glory of the hero of the Ashantee war. 
At about the same time, there was borne to the shores of 
England from the eastern coast of Africa another hero, who 
came unattended with martial pomp and unrecognized even 
by his dearest friends — a poor mutilated form, that only the 
skill of surgery could identify by the bone crunched by the 
lion, from whose jaws he had been mercifully delivered. For 
more than thirty years this Englishman had marched through 
the heat of Africa alone ; he had waded her swampy rivers 
and her pestilential marshes, had trodden her vast arid sands 
and her rich tropical plains, had mingled with her fierce bar- 
barian tribes, keeping ever in view the ideal to which he had 
devoted his life, to open Africa to the scientific world, to solve 
the problems of her geography, her races, her history, and 
to redeem Africa to Christian civilization, by persuading her 
tribes to renounce war and the slave trade, and to accept the 
Gospel, and, with this, commerce and friendship, at the hand 
of Christian England. He died upon his field, alone, but 
not unfriended. His body, worn and wasted by toil and 
disease, endured in the high chivalric purpose of his soul, yet 
bore no scars of martial chivalry ; it was marred and muti- 
lated by the hands of love. Men whom he had recovered 
from slavery and redeemed from barbarism had used their 
rude science to preserve his remains, and to conceal from 
superstitious enemies the sacred treasure that they would 
convey to the sea-coast to be transported to his home. Follow 
the track of this man through all his weary marches in Africa ; 
nowhere is it marked by burning villages, by blood-stained 
graves, by trains of widows and orphans. Whether of these 
men has been the greater hero, or done the most for the 
greatness and honour of England ? The dome of St. Paul's 
covers the remains of Wellington and of Nelson, with all 
their glories blazoned on the crypt in which they lie. Their 
tombs will continue to be visited, and their names to be 
honoured, by all who revere martial glory combined with the 
loftiest virtues of person and of patriotism ; but Humanity 
will pause with a more affectionate reverence, a deeper thrill 
of admiration, a loftier sentiment of heroism, at the slab 
in Westminster Abbey that bears only these two words, David 
Livingstone. 
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The President next called upon Mr. E. A. Laurence to 
read a paper, entitled "The Progress of Peace Principles." 

After some discussion it was proposed by Mr. Thomas 
Webster, Q.C., seconded by Mr. H. Richard, M.P., and 
unanimously resolved : — 

"That the Conference presents its cordial thanks to 
Professor Pierantoni, Dr. J. B. Miles, Dr. Thompson, and 
Professor E. A. Laurence for the able papers they have sub- 
mitted to this meeting, and requests these gentlemen that 
they will place them at the disposal of the Bureau for the 
use of this Association." 

Upon the motion of Sir Travers Twiss it was resolved: — 

" THat the President's name should be added to the list 
of members of the committees appointed this day." 

After some further discussion, Mr. Webster moved the 
adjournment of the meeting until Tuesday, the 8th September, 
at 10 a.m. 



SECOND DAY'S PROCEEDINGS. 
Meeting on 8th of September, 1874. 

The Hon. D. D. Field in the chair. 

After the reading of the minutes of the last meeting, 
which were duly approved, 

Mr. H. D. Jencken (General Secretary) laid upon the 
table letters received from Professor Bachiene (The Hague), 
M. Charles Lucas (Paris), and others, and also several 
pamphlets presented to the Association. 

Mr. O'Sullivan, formerly United States Minister at 
Lisbon, presented to the meeting in the name of Count 
d'Houdetot copies of the projet of the Alliance Universelle, 
Paris and London, for the amelioration of the condition of 
prisoners of war, in connection with the Conference at 
Brussels summoned at the instance of the Emperor of 
Russia. It was resolved : — 
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" That the thanks of the Conference be given to Count 
d'Houdetot for the copies of the projet presented by him on 
behalf of the Society for the Amelioration of the Condition of 
Prisoners of War." 

The President then called upon Mr. Webster, Q.C., to 
read a paper upon the " Assimilation of Law and Procedure, 
and the extinction of the conflict of law of nations, specially 
in reference to incorporeal rights and property in intellectual 
labour." He urged that the right to products of intellec- 
tual labour, such as inventions and books, which, unlike land, 
had absolutely no nationality, ought to be respected by all 
civilized nations, and were peculiarly in need of international 
legislation for their protection. He criticized the copyright 
laws in the United States, which gave no protection to the 
citizens of other nationalities. 

Mr. H. D. Jencken read a paper upon the " International 
Law of Negotiable Securities and the desirability of codification 
of the laws of different countries respecting the same." It 
concluded by expressing the hope that an attempt would be 
made to codify the law relating to negotiable securities. 

The President read a paper received from President 
P. A. P. Barnard, LL.D. (U.S.)t on " International 
Coinage." 

The reading of these papers was followed by a discussion 
in which Mr. Gerstenberg (Chairman of the Foreign Bond- 
holders, London) expressed regret that the Association had 
only recently begun to work ; the co-operation of such a body 
was needed to obtain adjustment of differences between States 
and their creditors. Judge Peabody and Judge Daly con- 
curred in Mr. Webster's remarks as to the injustice of the 
United States copyright laws. M. F. Passy, Senor Mar- 
coartu, Mr. Joshua Williams, Q.C., Mr. Hinde Palmer, 
Q.C., and others took part in the discussion. Ultimately, 
upon the motion of Sir Travers Twiss, Q.C., seconded by 
M. Fabjassb, and supported by Mr. H. Richard, M.P., the 
questions before the meeting were referred to a special com- 
mittee for their consideration. 

The following resolution, proposed by Judge Peabody, 
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seconded by Dr. Thompson, was then incorporated into that 
of Sir Travers Twiss : — 

" Resolved, that we have listened with great satisfaction 
to the able papers presented to the Conference by Mr. Thomas 
Webster and Mr. H. D. Jencken, President G. Barnard, and 
the remarks of Mr. Gerstenberg, and we regard them as 
entitled to an expression of gratitude, and we respectfully 
request copies of the same for publication under the auspices 
of this body, and that these papers, together with the pro- 
visions of the draft outlines of an International Code on the 
same subject, be referred to a special committee consisting of 
Mr. Webster, Mr. Jencken, President Barnard, Mr. Hinde 
Palmer, Dr. J. P. Thompson, M. Fred. Passy, Mr. Bailey, 
and Mr. Gerstenberg, to examine and report on the same at 
the next annual Conference of this Association.' 1 

The Conference then adjourned. 



THIRD DAY'S PROCEEDINGS. 
Meeting on 9th of September, 1874. 
The Hon. D. D. Field in the chair. 

The minutes of last meeting were read and approved. 

Mr. Thomas Webster then read the draft of the amended 
Constitution as finally agreed to and settled by the special 
committee of the Association appointed to draw up the same 
and the report thereon. 

After M. F. Passy had read the draft in French it was re- 
solved, upon the motion of Judge Peabody, seconded by Mr. 
Thomas Webster, Q.C. : — " That the same be adopted as the 
Constitution of this Association," with the understanding that 
the adoption should be subject to such amendments as the 
subsequent meeting of this Conference might approve of.* 

* As the Constitution has regularly been printed in the Beports of 
the more recent Conferences and some modifications have been made, 
it is thought unnecessary here to print it as originally adopted. 
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After some discussion, in which M. Marcoartu, Mr. 
Jencken, M. F. Passy, and others took part, it was resolved 
that the underwritten list of officers of this Association for the 
following year be approved and adopted : — 

Honorary President : Count Sclopis, Turin. 
President: Hon. David Dudley Field, New York. 

Vice-Presidents : 

Australia — 
Sir S. F. Habgrove, Sydney. 
Sir Alfred Stephen, Adelaide. 

Austria — 
Baron von Kubeck, Vienna. 
Dr. Neumann, Vienna. 

Belgium — 
Charles F aider, Counsellor of State, Brussels. 
Aug. Couvreur, Member of the Chamber of Bepresentatives. 

Ceylon — 
Sir E. S. Creasy. 
Sir B. Morgan. 

England — 
Bight Hon. Mountague Bernard. 
Sir Travers Twiss, Q.C., F.B.S. 

France — 
M. Drouyn de Lhuys, Paris. 
M. Eugene Cauchy, Paris. 
Hon. Sec. : M. Fred. Passy, Soci6t6 des Economistes, Paris. 

Germany — 
Baron von Holtzendorff, Munich. 
Dr. Bluntsohu, Heidelberg. 

Holland — 
M. Ph. J. Baohiene, Counsellor of State, Hague. 
Dr. Brediub, Amsterdam. 

India — 
Hon. Sir M. B. Weston. 
Hon. Sir B. Stuart. 
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Italy — 
Gomm. P. S. Mancini, Borne. 
Professor Aug. Pibrantoni, Naples. 

Portugal — 
Duke de Saldanha. 

Russia— 
Professor T. M. G. Besobrazzoff, University of St. Petersburg. 

Spain — 
SefLor Emilio Castelar, Madrid. 
Senor Sigismond Moret t Prendergast, Madrid. 

Sweden — 
Dr. Hedlund, Gothenburg. 
Dr. Jonas Jonason, Gothenburg. 

Switzerland — 
Professor Charles G. Kcenig, Berne. 
Professor Charles Brocher, Geneva. 

United States — 
Hon. Charles Francis Adams, Boston. 
Hon. Beverdy Johnson, Baltimore. 

Council : 

Amos, Sheldon, Professor, M.A. 

Brown, Joseph, Q.C. 

Jencken, H. D. 

Palmer, J. Hinde, Q.C. 

Passy, Frederic, Paris. 

Peabody, Charles A., Judge, U.S. 

Richard, Henry, M.P. 

Thompson, Joseph P., LL.D., Berlin. 

Washburn, Emory. 

Webster, Thomas, M.A., P.R.S., Q.C. 

Williams, Joshua, Q.C. 

Woolsey, Theodore Dwioht, President Yale College, U.S. 

Treasurer : Sir John Lubbock, Bart., M.P., F.R.S. 

Bankers : Robarts, Lubbock, & Co., 15, Lombard Street, 

London. 
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General Secretary: Dr. Jamf.s B. Miles, Boston, Mass., U.S.A. 

Honorary International Secretary : Mr, H. D. Jencken, London. 

Subject to any change agreed to in any subsequent meeting 
of this Conference. 

Mr. H. Richard, M.P., then read the following paper : — 

The Gradual Triumph of Law over Brute Force. 

"War," said the greatest of modern warriors, "is the 
trade of barbarians." But can no remedy be found for 
the evil ? Cannot civilized and Christian nations be brought 
to adopt some other means of settling their differences than 
this system of hideous waste and wholesale massacre ? Is 
there anything inherently absurd in the belief, and in the 
practical efforts to which such belief, if it be in earnest, must 
give rise, that the great organized communities which now 
inhabit Europe may be brought to recognize the jurisdiction 
of a common law, and to seek adjustment for their disputes 
by a system of judicial reference, in lieu of their present 
appeal to the arbitration of brute force ? We have a very 
strong conviction that this hope and aim, so far from being 
absurd, are in perfect harmony with the progressive and pre- 
dominant tendencies of civilization. We believe that the 
history of the past points to this consummation as not only 
possible, but certain ; and, if it be so, then those who labour 
for its attainment, so far from deserving to be branded as 
impracticable utopists, are only moving in a line with the 
inevitable laws of Providence. It is our intention to attempt 
to prove this by the light of historical experience and general 
laws of civilization. 

Our position is this, — that through all the conflict and 
confusion of the past there may be traced a powerful and N 
prevailing tendency on the part of mankind to unite and mass \ 
themselves in larger social aggregates, under protection of a 
common policy, based on submission to the authority of 
a common law. Under the influence of this tendency, customs 
and' practices once generally in vogue have disappeared from 
civilized society. And first we note the 

JUDICIAL COMBAT. 

The first rude impulse of men, when brought into any 
sort of social relation with their fellow-men, was for each 
individual to defend his own rights and to avenge his own 
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wrongs, by sheer brute strength. And it is surprising how 
long this impulse lasted, and how difficult it was to induce 
men to surrender their right of personal retaliation, for the 
far higher and better security of law. In all ages, legislators, 
in order gradually to bring under control this barbarous pro- 
pensity, have had for a time to enter into some sort of 
compromise with it. Such was the case with Moses, in 
regard to the " Goel," or Avenger of Blood, a custom which 
he found so deeply rooted in the habits of his people that he 
durst not at once abolish it, but was obliged, " for the hardness 
of their hearts," to be content with modifying and regulating 
it, which he did by the institution of the Cities of Refuge. In 
the account given to us by the Roman writers of the ancient 
Germans, we are told that they circumscribed the jurisdiction 
of the magistrates within very narrow limits, and not only 
claimed but exercised almost all the rights of private resent- 
ment and revenge. And when these tribes became, in process 
of time, Christianized after a fashion, they clung tenaciously 
to the habit of disposing of their private quarrels by the law 
of arms. It was, no doubt, as a compromise with this custom, 
that the institution of Judicial Combat, or trial by battle, was 
introduced among them, and afterwards spread throughout 
Europe. This, indeed, is expressly stated in one of the laws 
of Luitprand, an ancient king of the Lombards, in the eighth 
century, who condemns such a method of procedure as im- 
pious, though, from the hold it had on the minds of the people, 
he could not prohibit it.* Now, as war between nations is 
really nothing but this custom of judicial combat on a larger 
scale, and is not one whit more rational or Christian when 
followed by communities than by individuals, it may help to 
open our eyes, blinded as they are by familiarity with the 
evil, to the extreme absurdity of the practice if we look at it 
for a moment as it prevailed among our ancestors in their 
personal relations with each other. The language in which 
Montesquieu describes the latter is just as pertinently ap- 
plicable to the former, could we only regard it apart from the 
prejudices of education. " We shall be astonished," he says, 
" to see that our fathers made the fortune, honour, and life of 
citizens to depend upon things which were less an appeal to 
reason than to chance ; that they constantly employed proofs 
which proved nothing, and had no relation to either innocence 
or guilt." t 

* " Incerti sumus de judicio Dei et quosdam audivimus per pngnam 
sine justa causa suam causam perdere. Sed propter consuetudmem 
genim nostra Longobardorum legem impiam vetare non possumus." 
L'Esprit des Lois,' liv. xxviii. c. 17. 
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From various authors who have treated on the subject we 
learn many remarkable particulars of this strange process of 
justice ; for, in fact, it had all the form and solemnity of a 
process of justice. As the writer we have just quoted remarks, 
" It will be curious to see how this monstrous usage was re- 
duced to a system, and had a singular code of jurisprudence. 
Men place under rules even their prejudices. Nothing could 
have been more contrary to common sense than the judicial 
combat ; but, the principle being once admitted, it must be 
conducted with a certain prudence."* The same remark 
applies precisely to the jumble of strange anomalies called 
"laws of war." 

But to proceed with our description of the trial by battle. 
The two litigants presented themselves in court. The accuser 
began by declaring, before the judge, that his opponent had 
committed such a crime or outrage. The accused replied by 
giving him the lie, on which the judge ordered the battle. 
The field for the fight was selected with care, often in the 
neighbourhood of a church; and every arrangement was 
made, in settling the lists and manner of combat, to insure 
fairness and impartiality. Before appearing on the ground, 
the combatants attended the celebration of mass, the form for 
which occasions is still to be found in certain old missals, 
where it is called missa pro duello. On the ground chosen 
for the conflict, a fire was kindled, and a gallows erected for 
the vanquished. Both parties had to take the following 
oath : — 

" Hear this, ye justices, that I have this day neither eat, 
drank, nor have upon me either bone, stone, or grass, nor any 
enchantment, sorcery, or witchcraft, whereby the law of God 
may be abased, or the law of the devil exalted. So help me 
God and His saints." 

Gentlemen fought on horseback, and with arms, but the 
common people on foot, with bludgeons. The combatants 
were bound to fight till the stars appeared. Women, and the 
clergy, and infirm persons, were allowed to appear by proxy, 
their representatives being called champions, and a body of 
regular bravoes grew up, who hired themselves for the pur- 
pose. The champion, if he failed, was liable to have his 
right hand cut off; while his principal, in criminal cases, 
having been beaten by proxy, was forthwith hanged in person. 

The judicial combat was introduced into England by 
William the Conqueror, and was used in the court martial, 
in appeals of felony, and in civil cases upon issue joined in a 

* * I/Esprit des Lois,' liv. xxviii. o. 28. 
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writ of right. It was conducted with peculiar formality, in 
the presence of the judges in their scarlet robes, who pre&ided 
over the field, which was duly set out of sixty feet square, and 
enclosed by lists. It appears that trials of this kind were so 
frequent, that fines paid on these occasions* made no incon- 
siderable branch of the King's revenue. For some time after 
the Conquest, the only mode of trying a writ of right, for the 
determination of right to real property, was this barbarous 
proceeding ; but Henry II. introduced the grand assize, which, 
however, at first only gave the party against whom the action 
was brought a choice as to whether his case should be tried 
by jury or by wager of battle. The last trial by battle awarded 
in England was in the case of Lord Beay and Mr. Bamsay, 
in the 7th of Charles I. ; but the King, after having appointed 
a constable to preside, revoked the commission.* But the 
law empowering this appeal remained on the statute-book of 
England until the year 1818. What led to its repeal was the 
following circumstance : — William Ashford having brought 
an appeal against Abraham Thornton for the murder of his 
sister, the latter pleaded as follows — " Not guilty; and I am 
ready to defend the same with my body ; " and thereupon, 
taking off his glove, he threw it upon the floor of the Court. 
Judgment was stayed in consequence of a legal difficulty 
which arose in the case; and in the following year an Act 
was passed by which appeals of treason, felony, and other 
offences, and trials of battle by writs of right were abolished. 
The Attorney- General, in introducing a bill for this purpose, 
remarked that, "if the party had persevered, he had no doubt 
the Legislature would have felt it their duty to interfere and 
pass an ex post facto law to prevent so degrading a spectacle 
from taking place." \ 

A writer in the ' Encyclopaedia Metropolitan, ' referring 
to the custom we have been describing, says : — " This absurd 
and cruel appeal from doubtful right to superior prowess and 
strength, which oppressed the weak who most needed pro- 
tection, and favoured the brutal insolence and triumph of 
force, was long the stain and reproach of the Gothic com- 
munities. It little mended the evil that the peaceful and the 

* There is in Shakespeare's * Richard II.' a very animated repre- 
sentation of the preparations for such a combat, between Bolingbroke, 
Duke of Hereford, and Mowbray, Duke of Norfolk. 

t Vide Montesquieu, 'Esprit des Lois;' Robertson's 'History of 
Charles V.' note 6; Brande's ' Dictionary of Science;' 'Anti-Duel,' by 
John Dunlop, pp. 8, 9 ; Gibbon's ' History,' c. 38 ; and especially a most 
able and learned note to Mr. Charles Sumner's Oration on ' The True 
Grandeur of Nations,' pp. 83, 84. 
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feeble, ecclesiastics, women, and aged and inferior persons 
were permitted to entrust the safety of their lives, or the 
assertion of their rights, to the uncertain superiority or 
questionable faith of a friendly, or more frequently a mer- 
cenary, champion. The sanctuary of justice was, at least, 
wantonly defiled with blood ; and human life must have been 
perpetually sacrificed in the unsuccessful cause of innocence 
and right." Few persons will be disposed now to question 
the justice or to deprecate the strength of this language. But 
we entreat our readers to observe two or three things. First, 
that every line, every syllable of that language, is as em- 
phatically applicable to the u duel of nations," called war. 
There is the same substitution of might for right, the same 
oppression of the weak by the insolent predominance of brute 
force, the same bootless sacrifice of life without any approach 
to a just or satisfactory decision of the questions at issue. 
Secondly, that, monstrous as the practice was, mankind clung 
to it with a desperate tenacity for ages, as they cling now to 
war, as if it were utterly impossible for society to exist without 
it, and as if life, property, and honour were altogether depen- 
dent on its continuance. And thirdly, that notwithstanding 
the strong rampart of prejudice behind which the custom had 
entrenched itself it has been long utterly abolished in favour 
of an appeal to legal trial and judgment — with what infinite 
advantage as respects the interests of justice and the sense 
of security, both to individuals and to society at large, it is 
superfluous to state. 

But the abolition involved a struggle of many centuries. 
It would appear that the clergy frequently protested against 
the practice and strenuously sought its abrogation. Thus we 
are told that when it was introduced into Gaul by the 
Burgundians the Archbishop Avitus uttered " complaints and 
objections " to the King. Three centuries later we find 
Agobard, Bishop of Lyons, soliciting the King of France to 
repeal the law which recognized it. " It often happens," he 
says, " that not only strong men, but those that are infirm 
and old, are dragged to the combat, even for the vilest causes. 
By which deadly conflicts many unjust homicides are com- 
mitted, and perverse and cruel issues of judgment." 

Thus, as Mr. Sumner says, " by the voices of pious bishops, 
by the anathemas of popes, the Church condemned whom- 
soever should slay another in a battle so impious and inimical 
to Christian peace as * a most wicked homicide and bloody 
robber,' while it regarded the unhappy victim as a volunteer 
guilty of his own death, and therefore decreed his remains to 
an unhonoured burial, without psalm or prayer." 

g 2 
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The severest blow dealt to this barbarous custom was by 
" that incomparable prince," as Mr. Hallam designates him, 
Louis IX., usually called — and, if ever mortal prince merited 
the title, justly called — Saint Louis. His was, indeed, an 
eminently beautiful character, which meets one amidst the 
dreary waste of that half-savage time with a pleasant sur- 
prise, such as the traveller feels when comes upon some green 
spot in a wilderness of rocks and sand. His Christian con- 
science was shocked alike by the folly and the brutality of the 
judicial combat, and he determined to do what in him lay to 
bring it to an end.* But it is a striking proof of the in- 
veteracy with which the evil was imbedded in the habits of 
that age, that he durst do no more than abolish it in his own 
domains. " The possessors of fiefs," says Guizot, " great 
and small, adhered to it tenaciously, as to a custom, a right. 
The attempt to interdict it at once throughout the kingdom 
was impracticable. The great barons would instantly have 
denied the right of the king thus to change the institutions 
and practices in their domains." He could, therefore, only 
discourage it by the example of a wiser jurisprudence where 
his own authority was supreme. Accordingly his ordinance 
on the subject ran thus : — 

"We prohibit all private battles throughout our dominions. 
Whatever right of claim and answer thereto, whatever peace- 
ful modes of settling disputes have been in force hitherto, 
we fully continue ; but battles we forbid. Instead of them we 
enjoin proof by witnesses, and, further, whatever other just 
and peaceful proofs have been heretofore admitted in courts 
secular. . . . And these battles we prohibit in our domains 
for all time to come." t 

By degrees courts of law came to be established, and 
judges, as a distinct and honoured class, to be recognized. 
"As gentler manners prevailed," says Hallam, "especially 
among those who did not make arms their profession, the 
wisdom and equity of the new code was naturally preferred. 
The superstition which had originally led to the judicial 
combat, lost its weight through experience and the uniform 

* " The judicial duel and private wars were not, in his view, con- 
sistent with a regular and Christian society ; they were manifestly relics 
of the ancient barbarism, of that state of individual independence and 
warfare which has been so habitually designated the state of nature. 
Now, the reason and the virtue of St. Louis both revolted against this 
condition of things, and in combating it his sole idea was the suppression 
of disorder, the institution of peace for war ; of justice for brute force ; 
of society, in a word, for barbarism." — Guizot. 

•f- Guizot's ' History of Civilisation,' vol. ii. sect. 14. 
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opposition of the clergy."* The law of violence struggled 
long and hard ere it was driven back by the advancing light 
of intelligence and civilization, and some remnants of the 
barbarous institution in which it was embodied continued to 
linger among us, as we have seen, until comparatively modern 
times. But now, in the relations of individuals in civil society, 
the triumph of law over brute force has been complete.! 

Thus, the history of the Judicial Combat, or Trial by Battle, 
and the manner in which it was supplanted by the jurisdiction 
of the magistrate, is the first proof we adduce of our position, 
that there may be traced throughout the ages a powerful and 
prevailing tendency on the part of mankind to unite in larger 
social aggregates, under protection of a common polity, based 
on submission to the authority of a common law. We propose 
now to illustrate this same truth by showing how another 
institution or usage, or whatever it may be called, which, for 
a long period, held tyrannical sway over thousands of men in 
all the most important countries of Europe, has by degrees 
yielded to the same tendency, and has utterly disappeared 
from among the customs of every civilized nation. 

PRIVATE WAR. 

For many centuries in Europe, the practice of private 
war — that is, war on their own account, by members of the 
same State, or those who professed to recognize the authority 
of the same sovereign — was as common and as distinctly 
acknowledged as a right, as public war, or war between nations, 
is in our own day. In France, in Spain, in Germany, and, in 
a somewhat modified form, in England, this custom prevailed 
more or less until about the fifteenth century. Every man 
who aspired to the name of a leader, and who could persuade 
a number of men to own his authority, claimed and exercised 
the right of appeal to what is now called the ultima ratio regum, 
against any of his neighbours who might have committed, or 
whom he might have found it convenient to charge with com- 
mitting, wrong or trespass upon his person or property, or 
those of his kindred or dependents. This privilege was, 
however, nominally restricted to persons of noble birth. All 
disputes between slaves (villani), the inhabitants of towns, 
and freemen of inferior condition, were decided in the Courts 

* Hallam's ' Middle Ages, 1 vol. i. pp. 245-6. 

f The only lingering remnant of this ancient practice is the custom 
of duelling, which still prevails to some extent in Continental countries, 
but has happily quite disappeared from our own. 
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of Justice. But such submission to law was deemed incon- 
sistent with the dignity of men of rank, as there are persons 
who now think it would be inconsistent with the dignity of a 
sovereign State. Even the higher order of ecclesiastics 
asserted their right to prosecute war on their own account, 
and " on many occasions/' says Robertson, " their martial 
ideas made them forget the pacific spirit of their profession, 
and led them into the field in person at the head of their 
vassals, with fire, sword, and slaughter." All the kindred of 
the two combatants, down to the seventh degree of affinity, 
were obliged, by legal authority, to espouse the quarrel of their 
chieftain. The same obligation extended, also, of course, to 
vassals or tenants, as fighting for their lord was always con- 
sidered one of the most essential conditions of all feudal 
tenures. Two full brothers were forbidden to engage in 
hostilities against each other — not from any sentiment of 
humanity, but because, both having the same kindred, neither 
had any persons bound to stand by him against the other in 
the contest ; but two brothers of the half-blood might wage war, 
because each of them has a distinct kindred. The right of 
private war was professedly restricted to cases where some 
extreme wrong or insult had been committed : such crimes, 
in short, as are punished capitally in civilized nations. But, 
as a matter of fact, mere points of honour, and even questions 
of disputed property, often gave rise to such conflicts. The 
effects which followed from this monstrous custom were in 
the highest degree disastrous and appalling. " Nothing," 
says Bobertson, " contributed more to increase those disorders 
in government, or to encourage that ferocity of manners which 
reduced the nations of Europe to the wretched state which dis- 
tinguished the period of history during which they prevailed. 
Nothing was such an obstacle to the introduction of a regular 
administration of justice. Nothing could more effectually dis- 
courage industry, or retard the progress and cultivation of 
the arts of peace. Private wars were carried on with all the 
destructive rage which is to be dreaded from violent resent- 
ment, when armed with force and authorised by law. The 
invasion of the most barbarous enemy could not be more 
desolating to a country, or more fatal to its inhabitants, than 
those intestine wars. The contemporary historians described 
the excesses committed in prosecution of these quarrels in 
such terms as excite astonishment and horror." 

Long and severe was the struggle before this pernicious 
practice gave way to the settled power of the magistrate. The 
first attempt that was made to regulate, if not to suppress it, 
was to fix a tariff of fines or composition to be paid for each 
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crime, according to its presumed enormity; and Charlemagne 
enacted a law, that " if the injured person or his kindred should 
refuse to accept such composition, and presume to avenge 
themselves by force of arms, their lands and properties should 
be forfeited." But the force of custom was too strong even 
for the genius of Charlemagne, and after his death private 
wars became more frequent and ferocious than ever. The 
Church then took the matter in hand. Decrees of Councils 
were issued, exhorting men to desist from these disorders, 
and threatening those who disobeyed with exclusion from 
Christian privileges during life, and with the denial of Christian 
burial after death. "But the authority of councils," says the 
historian, "how venerable soever in those ages, was not suffi- 
cient to abolish a custom which flattered the pride of the nobles 
and gratified their favourite passions." Becourse was then 
had to supernatural agency. During a time of great public 
calamity in France, a bishop of Aquitaine (a.d. 1032) declared 
that an angel had appeared to him, and brought him a writing 
from heaven, requiring men to abstain from fighting, and be 
reconciled to each other. Willing to do anything to avert the 
wrath of God, by which they thought themselves then smitten, 
the people for a time laid aside their animosities, and agreed, 
moreover, that for the future they would suspend their private 
hostilities during the great festivals of the Church, as well as 
from tbe evening of Thursday in each week to the morning 
of Monday in the following week, in honour of our Lord's 
passion and resurrection, which had taken place on the inter- 
vening days. This regulation gradually became a general law 
throughout Christendom, and was placed by solemn edicts of 
several popes and councils under the sanction of the Church. 
The temporary respite from war thus secured was called The 
Truce of God, and, if it had been rigidly observed, would have 
done much, no doubt, to abolish the barbarous practice 
against which it was levelled. By degrees, however, the 
violent spirit of those rude nobles broke through the hallowed 
restraint ; so that the bishops, in order to recall them to the 
vows they had taken of ceasing from their private war, had 
often to enjoin their clergy to suspend the performance of divine 
service within the parishes of the refractory delinquents. 

Another attempt was made to call in the help of a revela- 
tion from heaven. Towards the end of the twelfth century, 
a carpenter in Guienne gave out that Jesus Christ and the 
blessed Virgin had appeared to him, commanding him to 
exhort mankind to peace, and giving him, as the visible seal 
of his mission, an image of the Virgin holding her Son in her 
arms, with this inscription — " Lamb of God, who takest away 
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the sins of the world, give us peace" This announcement 
seems for a time to have taken strong hold upon the minds of 
the ignorant and superstitious barons, and many of them took 
an oath not only to abstain from war themselves, but to enforce 
the same observance upon others, and formed an association 
for the purpose, under the name of the Brotherhood of God. 

The evil, however, still continued, and became at last so 
flagrant as to oblige the sovereigns, in order to save society 
itself from dissolution, to exert to the utmost whatever 
authority they possessed against this insane passion. Various 
laws were passed by the kings of France, tending to bring 
under some regulation and restraint what they durst not 
attempt wholly to abolish. It was ordained that forty days 
should elapse between the commission of the alleged offence 
and the commencement of hostilities on the part of one 
chieftain against another. All private hostilities were posi- 
tively interdicted while the king was engaged in war against 
the enemies of the state. Bonds of assurance were exacted 
from the belligerents, binding them under heavy penalties to 
abstain from assaulting each other, either for a limited time 
or for ever. But it is a curious illustration of the tenacity 
with which the nobles clung to this brutal usage, that they 
entered into associations to demand of their sovereign the repeal 
of laws which trenched on the privileges of their order, among 
which the right of private war is always mentioned as the 
most valuable.* Still, as the royal authority increased, by 
the growth of cities and corporations, and a commercial 
middle class, forming a counter-weight to the insolent power 
of the nobility, the laws issued against private wars became 
bolder and more peremptory. In 1861, the last King John 
of France enacted an ordinance expressly forbidding them in 
the following words : — 

"We order that all challenges and wars, and acts of 
violence against all persons in any part whatever of our 
kingdom, shall in future cease, and also all assemblies, con- 
vocations, and cavalcades of men-at-arms, or archers, and 
also all pillages, seizures of goods and persons without right, 
vengeances and counter- vengeances, — all these things we wish 
to forbid, under pain of incurring our indignation, and of being 
reputed and held disobedient and rebel." 

* In the treaty between Philip Augustus and Bichard Coeur de Lion 
(1194), the latter refused to admit the insertion of an article that none of 
the barons of either party should molest the other lest he should infringe 
the customs of Poitou and his other dominions ; in quibus consuetus erat 
ah antiquo, ut magnates causas propria* invicem gladiis allegarent. — 
Hallam's ' Middle Ages,' vol. i. p. 207. 
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At last a gleam of light seemed also to penetrate the 
skulls even of those stolid barons themselves, and the calami- 
ties they mutually inflicted by this system of "vengeances and 
counter-vengeances " became so intolerable, that they some- 
times entered into voluntary associations binding themselves 
to refer all matters in dispute, whether concerning civil 
property or points of honour, to the determination of the 
majority of the associates. The power of courts of law also 
became greater, and especially that of royal courts, as dis- 
tinguished from those which exercised only separate or 
territorial jurisdiction. Under the feudal system, the nobles, 
under pretence of their right to exercise authority over their 
own vassals, had gradually usurped the entire administration 
of justice both in civil and criminal cases within the limits of 
their own estates. They positively resisted all attempts of the 
royal judges to enter their territories, or in any way to inter- 
fere with their dependents. The result of this was not only 
to give them absolute power, without any appeal, over all 
within their own domains, but to place them, so far as their 
own conduct was concerned, virtually above law. By degrees, 
however, the princes encouraged the vassals of the barons, 
when complaining of the delay or refusal of justice in the 
local tribunals, or when disputing the equity of the sentence 
pronounced, to sue for redress by appealing to the royal courts. 
From this process there was but a step to making the barons 
themselves amenable to these superior courts, and in 1418 we 
find the authority of the latter so strong, that Charles YI. 
could venture to issue an ordinance, not only prohibiting 
private wars, but giving power to the judge-ordinary to compel 
obedience by imprisoning the persons, and seizing the goods, 
of all who should prove contumacious and refractory. 

In England the custom of private wars seems to have 
prevailed during the Saxon period very much as it did on the 
Continent. But after the Conquest, for reasons which it is 
not very easy to discover, the mention of them occurs more 
rarely in our history than in that of any other European 
country. Still traces of laws made to regulate or prevent the 
practice may be yet discovered later than that period in our 
ancient records. There is an instance of a pitched battle 
in the reign of Edward IV., at Nibley Green, Gloucestershire, 
on the 10th August, 1470, between two powerful nobles, Wil- 
liam, Lord Berkley, and Thomas, Viscount Lisle. Both 
brought a large number of men into the field ; a hundred 
. and fifty men were killed in the action. After the battle, 
Lord Berkley repaired to the castle of Lord Lisle, at Wotton, 
and it was ransomed as a place taken in regular war. 
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Such is a brief history of the private wars which existed 
in Europe for many centuries, and which maintained their 
hold so long by mere dint of prejudice against the voice of 
reason, religion, humanity, and law. But they yielded at last, 
slowly but surely, to the influence of juster sentiments con- 
cerning government, order, and public security. " How slow," 
says Bobertson, at the end of the masterly sketch to which we 
are so much indebted for our materials for this paper, "is the 
progress of reason and civil order ! Begulations, which to us 
appear so equitable, obvious, and simple, required the efforts 
of civil and ecclesiastical authority during several centuries 
to introduce and establish them." But what we wish par- 
ticularly to impress upon our readers is this, — that these 
petty wars, upon which we now look back with mixed feelings 
of wonder and horror, as such undeniable relics of barbarism, 
differ absolutely in no one respect, except that they were on a 
smaller scale, from those international wars of which we are 
still accustomed to think and speak so complacently. 

So far we have traced the gradual triumph of law over 
brute force, as illustrated, first, in the entire abolition of the 
practice of Judicial Combat which once prevailed universally 
throughout Europe; and secondly, in the no less entire 
abolition of the system of Private Wars, which for a long 
time was equally in the ascendant in nearly all those countries 
now called civilized and Christian. By the former, individual 
members of civil society were brought to submit their quarrels 
to judicial reference, in the place of deciding them by the right 
of the strongest. By the latter, clans, or bodies of persons 
acting under a common leader, were subjected to the same 
discipline, and made to acknowledge the authority of a supreme 
law, as a safer means of protecting their rights and redressing 
their wrongs, than an appeal to the wager of battle. Thus 
war, — that is, conflicts of brute force, — disappeared, first as 
regards individuals, and secondly as regards districts or 
neighbourhoods ; and the idea of a commonwealth began to 
be realized, that is a society of men fully reclaimed from what 
is called a state of nature, and organized into a civilized com- 
munity, acknowledging the supremacy of Law, and submitting 
to its decisions. 

We now proceed to a third form of the evil which has 
retreated before the advance of civilization. We refer to 

PROVINCIAL WAR. 

At first the communities above referred to were compara- 
tively small, and, while relinquishing the right of war among 
the members of their own confederation, they still asserted 
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and exercised that right as against other communities 
similarly constituted with their own. If we go back a few 
centuries, we shall find that all the great countries into which 
Europe is at present divided, instead of being, as they are 
now, occupied by one empire or kingdom, consisted of a 
large number of independent kingdoms, and even of separate 
nationalities, who had, or imagined they had, divers and 
antagonistic interests, and who watched each other as 
jealously, and fought as fiercely, and vowed against each 
other eternal enmity as emphatically as the larger bodies 
who now call themselves the nations of Europe are still in 
the habit of doing. 

Let us first look at our own country when this island began 
to emerge out of barbarism. In the Anglo-Saxon period of 
our history we find that there existed, in what might be 
called England Proper, seven distinct kingdoms, known as 
the Heptarchy. But the whole western portion of the island 
continued to be held by the Celtic race, and their territory 
was again divided into five kingdoms, namely, Cornwall, 
South Wales, North Wales, Cumberland, and Strathclywd. 
Besides all which there were in Scotland at least two in- 
dependent tribes more. And in what relations did these 
several communities live as regards each other? Why, in 
relations of mutual repulsion more vehement, and of strife 
more desperate and deadly, beyond all comparison, than those 
which exist now between the least congenial of the European 
nations. 

" The island of Great Britain," says Sir James Mackintosh, 
referring to this period, "was then divided among fifteen 
petty chiefs, who waged fierce and unbroken war with each 
other. The ties of race were gradually loosened. The German 
invaders spilt their kindred blood as freely as that of the 
native Britons. The events of this period scarcely deserve 
to be known. The uniform succession of acts of treachery 
and cruelty ceases to interest human feelings. It wears out 
not only compassion but indignation. There are crimes 
enough in the happiest ages of the world to exercise historical 
justice ; and it can scarcely be regretted that our scanty in- 
formation relating to the earliest period of Saxon rule should 
leave it as dark as it is horrible." If anyone had then pre- 
dicted that this chaos of fiercely conflicting elements might 
and would be fused into one homogeneous and solid common- 
wealth, cohering in the most perfect social unity, and obeying 
a common central authority, would it not have appeared a far 
more Utopian and improbable dream than that of a united 
Europe would be now? And yet that dream has long ago 
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become a substantial historical reality. First, the seven 
Saxon kingdoms melted into each other and became one. 
The Celtic provinces of Cumberland and Strathclywd were 
next incorporated, then Cornwall, and finally Wales itself, 
after many ages of intense national antipathy, which seemed 
to defy the possibility of amalgamation between the two races. 
How long and to what a comparatively recent period England 
and Scotland were in mortal feud is familiarly known to us 
all. But that also has passed away, and now all the in- 
habitants of Great Britain, from the North Foreland to 
Holyhead, and from the Land's End to the Pentland Firth, 
are one people, between any portion of which and another a 
war would be as impossible as it would be between Middlesex 
and Surrey. As for Ireland the process of assimilation has 
been going on under our own eyes, and is yet unhappily far 
from complete as a matter of feeling, however it may be as a 
matter of fact. 

Let us now turn to see how the same tendency to central- 
isation has been at work in France, drawing floating, masses 
of society into an ever-enlarging unity. If we go back only 
as far as the twelfth century we shall find that there existed 
only the merest nucleus of what we now call France. " The 
territory," says M. Guizot, "which Louis le Gros could really 
call his own comprised only five of our present departments, 
namely, those of Seine, Seine-et-Oise, Seine-et-Marne, Oise, 
and Loiret." Anyone looking at a map of France may see 
what an utterly insignificant fragment that is of what now is 
comprised under the same designation. It is not necessary 
that we should trace minutely how province after province 
became gradually annexed to the central power, as by a law 
which resembles what in physical nature we call the attrac- 
tion of gravitation. The first step towards this was the 
recognition of a supreme royalty, not only above all the 
feudal powers, but apart and different in kind from them, 
distinct from suzerainty, unconnected with territorial property, 
having a purely political character, with no other title or 
mission than government. " This right," says the great 
writer whom we have just cited, " was at first vague, and 
practically of small effect; the political unity of French 
royalty was not more real than the national unity of France, 
yet neither the one nor the other was absolutely chimerical. 
The inhabitants of Provence, of Languedoc, Aquitaine, Nor- 
mandy, Marne, &c, had, it is true, special names, laws, 
destinies of their own ; they were under the various appella- 
tions of Angevins, Manceaux, Normands, Proven?aux, as 
so many petty nations or states distinct from each other, often 
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at war with each other. Yet above all these various territories, 
above all these petty nations, there hovered a sole and single 
name, a general idea, the idea of a nation called the French, 
of a common country called France." But it was a long, a 
very long, time before this idea became embodied in actual 
fact. It was not until the fifteenth century that there was 
anything like a real French nationality, and far later down 
than that we find traces of local jealousies, alienations, and 
conflicts. 

By precisely the same process was Spain formed into 
national unity. " For several hundred years after the 
Saracenic invasion," says Prescott, " at the beginning of 
the eighth century, .Spain was broken up into a number 
of small but independent States, divided in their interest, 
and often in deadly hostility with one another. It was in- 
habited by races the most dissimilar in their origin, religion, 
and government. By the middle of the fifteenth century, the 
number of States into which the country had been divided 
was reduced to four — Castile, Arragon, Navarre, and the 
Moorish kingdom of Granada. At the close of that century 
these various races were blended into one great nation under 
one common rule." We have seen this national amalgama- 
tion accomplished, as respects Italy and Germany, under our 
own eyes during the present generation. 

Now, there are some points connected with that process 
of unification we have attempted to trace, to which we would 
ask the special attention of our readers. In the first place, 
let it be observed that distinction of race has been no barrier 
to political assimilation. There is an immense amount of 
sentimental nonsense talked in these days about what is 
called the question of " nationalities." There are many who 
clamorously insist upon it that every collection of human 
beings that has what they call " ethnical distinctness," is 
entitled ipso facto to political separation and independence. 
How far back they would carry the application of their theory 
we know not. To be consistent they ought to go to the Deluge, 
or at least to the tower of Babel. For our own part we must 
avow our belief that the fewer nationalities there are the 
better. The progress of civilization has been marked by 
the wider and wider absorption of these sectional distinctions 
which have divided the human race. There is no great country 
in Europe at this moment that does not consist of a number 
of absorbed and amalgamated nationalities. In England we 
have Celts, Saxons, Danes, and Normans. In France, there 
are the Roman, the Goth, the Frank, and the Breton races. 
In Russia there are the Sclaves, Teutons, Finns, and Tartars, 
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besides many other races comprised in its Asiatic dominions. 
And so on in regard to other European countries. It must be 
admitted, moreover, that in no country in the world more 
than in our own have the ascendent races, — first the Saxon, 
then the Normans, — shown a more absolute contempt for the 
rights of nationality, or employed more ruthless means to 
suppress and extinguish them. 

Perhaps it may be said that this amalgamation of races 
has been brought about by war, and could not have been 
effected by any other means. But this we wholly deny. War 
has not promoted, but prevented, or prorogued to a much 
more distant day, the union into which neighbouring races 
have otherwise a tendency to gravitate. ► Indeed it is absurd 
on the face of it to say the contrary. How can a practice, 
the very essence of which is to alienate and divide, to excite 
the strongest antipathy and repulsion, to drive men away 
from all friendly contact with each other — how can this be 
the means of cementing and consolidating them into one? It 
would be as rational to assert that the explosive power of gun- 
powder is a good agent in the cohesion of material bodies, as 
that war is an instrument of union. The reason which leads 
men to maintain so strange a paradox is this: that often 
amalgamation ensues after long centuries of conflict. But 
those who ascribe this to the influence of war are only con- 
founding the post hoc with the propter hoc. Amalgamation 
comes after war, simply because it would be impossible it 
should come during war, but the whole current of history 
proves that antagonistic races are confederated into unity, 
not by fighting, but by ceasing to fight. Sometimes, indeed, 
an attack from without may have served to promote or 
strengthen the internal concord of the nation or aggregate 
af nations thus assailed — just as we are told by the French 
historians that the invasion of France by the English, in the 
fourteenth and fifteenth centuries, " powerfully contributed to 
the formation of the French nation, by impelling it towards 
unity.' ' But it does so exactly in the way we have in- 
dicated, by obliging the inhabitants to abstain from fighting 
or quarrelling among themselves, and by bringing them into 
closer relations of mutual sympathy and dependence. In the 
history of all countries it will be found that it is precisely at 
the point where armed conflicts have ceased that real national 
unity has commenced, and that just in proportion as policy 
has been substituted for force, and justice for violence, has 
this unity become extended and confirmed. M. Guizot gives 
a striking illustration of this from the early history of France, 
even when the policy used was of a very low kind. He is 
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cohtrasting the means of government adopted by Charles le 
T6m6raire and Louis XI. "Charles/' he says, "was the 
representative of the ancient form of governing; he pro- 
ceeded by violence alone, he appealed incessantly to war, he 
was incapable of exercising patience, or of addressing him- 
self to the minds of men, in order to make them instruments 
to his success. It was, on the contrary, the pleasure of 
Louis XI. to avoid the use of force, and take possession 
of men individually by conversation, and the skilful handling 
of interests and minds. He changed neither the institutions 
nor the external system, but only the secret proceedings, the 
tactics of power. It was left for modern times to attempt a 
still greater revolution, by labouring to introduce, alike into 
political means as into political ends, justice instead of selfish- 
ness, and publicity in place of lying fraud. It is not less 
true, however, that there was great indication of progress in 
renouncing the continual employment of force, in invoking 
chiefly intellectual superiority in governing through mind, 
and not through the ruin of existences. ,, * 

If we look to the history of our own country, we shall 
find the same law abundantly exemplified. When was it that 
Wales and Scotland and Ireland became really component 
parts of a United Kingdom ? Was it while they were engaged 
in incessant and bloody feuds with England, or while the latter 
attempted to coerce them into subjection by oppressive laws 
and the force of arms? So far otherwise, that during the 
whole long period over which that experiment of violence 
extended, there was no union, but endless distraction and a 
mutual sense of insecurity. It is only as England has laid 
aside her arms and sought to conciliate these outlying 
provinces by just laws and equal rights, that they have 
become parts of her, a source of strength to her instead of 
peril and weakness. 

We have thus seen how, in course of time, the domain of 
Law has been continually enlarging, and banishing brute 
force further and further back in an ever-widening circle. 
First individuals have laid aside their arms, and submitted 
their differences to judicial reference. Then the feudal barons, 
with their large following of clients and vassals, acknowledged 
a similar jurisdiction, and were merged into one compact 
community. Then separate tribes of the same nation became 
merged into one. Then distinct nationalities, though aliens 
to each other in race, language, and religion, obeyed the same 
powerful law of assimilation. " Through all the re-partitions," 

* ' History of Civilisation/ i. p. 200. 
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says Mr. Cliff Leslie in an able article in Macmittan's Mdgazirie, 
" which Europe has undergone since the fall of the empire of 
the Bomans, the operation of one centripetal law is visible in 
a perpetual effort towards the establishment of wider and 
firmer bases of civil society, and the composition of fewer 
and greater states and nations. Everywhere we now find 
names which are the genuine historical vestiges of the earlier 
groupings of mankind under petty independent or uncon- 
nected governments. Europe has already almost concentrated 
into a heptarchy or octarchy, or into fewer independent states 
than there were a few years ago in Italy alone. But if, in the 
place of — for example — say seven hundred states, there be only 
seven, it follows that only the difference of seven instead of 
seven hundred nations or governments can lead to war, and 
that all smaller feuds are brought under the cognizance of an 
impartial judge." 

But is there any reason why the larger feuds also should 
uot be "brought under the cognizance of an impartial judge"? 
We believe that the obstacles in the way of this consummation 
are far less formidable than those which have been already 
surmounted by the processes just described. The enmities 
now prevailing between any of the two great nations of 
Europe are mild in comparison with those that once raged 
between the Saxons and Celts in this island, between the 
Franks and Goths in France, between the Sclaves and Tartars 
in Bussia. On the other hand, the points of contact, the 
means of communication, the identities of interests, which 
exist between England and France, or even between England 
and Bussia at this day, are beyond all comparison more 
numerous and more intimate than those which existed be- 
tween England and Wales, or between England and Scotland, 
only three or four centuries ago. Why should we, then, brand 
as dupes of an impracticable chimera those who believe in the 
possibility, and labour for the attainment, of a consummation 
which seems so entirely in harmony with a great Providential 
law, whose operation we have seen has been steadily advanc- 
ing and enlarging through the ages? 
. We cannot forbear citing here a passage, from the speech 
delivered by Victor Hugo, at the opening of the Paris Peaxse 
Congress in 1849 : — 

11 If four centuries ago, at the period when war was made 
by one district against the other, between cities and between 
provinces, some one had dared to predict to Lorraine, to 
Picardy, to Normandy, to Brittany, to Auvergne, to Provence, 
to Dauphiny, to Burgundy, — ' A day shall come when you will 
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no longer make wars — when it will no longer be said that the 
Normans are attacking the Picards, or the people of Lorraine 
are repulsing the Burgundians. ... In that day you will 
have one common thought, common interest, a common 
destiny; you will embrace each other, and recognize each 
other as children of the same blood and of the same race ; 
that day you will no longer be hostile tribes — you will be a 
people; you will no longer be Burgundy, Normandy, Brit- 
tany, or Provence — you will be France ! you will no longer 
make appeals to war — you will do so to civilization.' If, at 
the period I speak of, some one had uttered these words, all 
men of a serious and positive character, all prudent and 
cautious men, all the great politicians of the period, would 
have cried out, ' What a dreamer ! What a fantastic dream ! 
How little this pretended prophet is acquainted with the 
human heart! What ridiculous folly! What an absurd 
chimera ! ' Yet, gentlemen, time has gone on and on, 
and we find that this dream, this folly, this absurdity, has 
been realized ! And I insist upon this, that the man who 
would have dared to utter so sublime a prophecy would have 
been pronounced a madman for having dared to pry into the 
designs of the Deity. Well, then, you at this moment say — 
and I say it with you — we who are assembled here, say to 
France, to England, to Prussia, to Austria, to Spain, to Italy, 
to Bussia— we say to them, i A day will come when from your 
hands also the arms you have grasped will fall. A day will 
come when war will appear as absurd and be as impossible 
between Paris and London, between St. Petersburg and Berlin, 
between Vienna and Turin, as it would be now between Bouen 
and Amiens, between Boston and Philadelphia. A day will 
come when you, France — you, Bussia — you, Italy— you, 
England — you, Germany— all of you, nations of the Conti- 
nent, will, without losing your distinctive qualities and your 
glorious individuality, be blended into a superior unity, and 
constitute a European fraternity, just as Normandy, Brit- 
tany, Burgundy, Lorraine, Alsace, have been blended into 
France. A day will come when the only battle-field will be 
the market open to commerce, and the mind opening to new 
ideas. A day will come when bullets and bomb-shells will 
be replaced by votes, by the universal suffrage of nations, by 
the venerable arbitration of a great Sovereign Senate, which 
will be to Europe what the Parliament is to England, what the 
Diet is to Germany, what the Legislative Assembly is to France." 

But if this tendency to bring larger and still larger com- 
munities of men under the authority and protection of general 
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law, is thus clearly traceable in all history, is there any harm, 
is it not, indeed, a clear duty, to employ all practicable means 
to facilitate and hasten this consummation as respects the 
great nations of Europe and the world ? Some attempts in 
this direction have been already made, though in a very timid, 
hesitating, and tentative manner. Nations have agreed to 
appeal to certain usages that have been established by 
common consent, as constituting what is called international 
law. But a nearer approach has been made of late years to 
something like the recognition of a common law in regulating 
the relations of nations. The Declaration of Paris, for in- 
stance, on Maritime law, signed by the plenipotentiaries of 
Great Britain, Austria, France, Prussia, Bussia, Sardinia, 
and Turkey, to which about forty other Powers have since 
given their adhesion, is more like an act of international 
legislation than anything that has taken place before. But if 
so many nations can agree in giving, as Lord Bussell says, 
" permanence and fixity of principles to this part of the Law 
of Nations," why should it be thought impossible that they 
should in like manner agree on many other points which 
remain unsettled, and so by degrees form something like a 
Code of international law ? 

Of great significance and importance also was the resolu- 
tion unanimously adopted by the representatives of the Great 
Powers on the same occasion, to which subsequently nearly 
all the other civilized Governments adhered, expressing the 
wish that in case of any misunderstanding arising between 
States recourse should be had, before appealing to arms, to 
the good offices of a friendly Power. There was here a distinct 
recognition of the principle that it is both, desirable and practi- 
cable to employ another umpire than that of force in deciding 
the differences of States. Many instances also happily exist 
in which this principle has been applied with perfect success. 

And what was the tribunal which has recently met at 
Geneva to adjudicate on the matters in dispute between Great 
Britain and the United States but a Court of Nations in 
miniature ? It had all the essential attributes of a Court. It 
was presided over by judges of high character, and so chosen 
as to place their independence and impartiality above suspicion. 
The two parties who agreed to submit their differences to its 
judgment appeared in Court represented by their respective 
counsels, who produced their evidence and pleaded for their 
clients, as in other courts. And President Grant in his 
message soon after said most truly that an example has thus 
been set which may be followed by other civilized nations, 
and be finally the means of returning to productive industry 
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millions of men now maintained to settle the disputes of 
nations by the bayonet and the broadsword. 

In the discussion that followed, Senor Marooabtu (who 
presented a draft "declaration relative to the solution of 
international differences"), Dr. Thompson, and others took 
part. 

Judge James D. Daly then read a paper entitled " An 
Outline of the Eise and Progress of International Law." 

Dr. Miles read the following paper, contributed by Judge 
Emory Washburn, of Harvard University : — 

The Feasibility op an International Code. 

A Congress of wise and eminent jurists, publicists, and 
civilians, from different nationalities, at a central point in 
Europe, is an event which calls for something more than a 
passing remark, and when we are reminded of the purposes 
for which they come together, as well as the character of the 
men who compose it, its importance can hardly be exaggerated. 
The central idea of this august assembly is nothing less than 
the fellowship of nations under the dominion of Law, in the 
bonds of Peace. The vastness of the field embraced in such a 
8cheme,Jf taken in connection with the fact that this Con- 
gress comes together without the pretence of any delegated 
authority from the States it represents, and the magnitude of 
the cause in which it is engaged, suggest a grave inquiry, in 
which many will be disposed to indulge, how far the under- 
taking is a feasible one, and how much of the confidence of 
its friends is to be ascribed to the zeal of an ill-regulated 
enthusiasm. 

The leading purpose for which this Congress is convened, 
as understood by its friends, is to devise some plan by which 
a Code of International Law may be presented to the world, 
by which the intercourse and relations of nations with each 
other may be regulated in peace as well as in war. 

The very proposition carries upon its face what, to most 
minds, must, at first thought, imply little else than a political 
solecism — sovereignty and independence subservient to and 
dependent upon the will and command of a superior. The 
first idea of a nation is a body politic, distinct from and 
independent of all other like bodies, except the incidental 
restraints of fear or motives of policy which may arise from 
some superiority of power or advantages of situation which 
one more favoured than another may chance to possess. 

h 2 
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Law, in the next place, implies a right to command on the 
part of the lawgiver, and a corresponding duty to obey on 
them to whom it is given. And, even if the existence of such 
a power is assumed, when referred to nations, it must be 
universal in its application in order to be efficient, in the 
same manner as the law of a State embraces within its scope 
the entire body of its citizens. It must, moreover, in order 
to its being effectively administered, be confided to some 
adequate tribunal to judge of its interpretation, and em- 
powered to apply to it the sanction of its possible enforce- 
ment. In none of these particulars, however, has any nation 
in modern times yielded a jot of its sovereignty or independ- 
ence. 

And yet it is gravely proposed that a body of citizens 
coming together of their own accord, not even speaking a 
common language, with no other commission than the stamp 
of intelligent manhood which each may have received from 
nature and education, should take upon themselves to devise 
a feasible plan, whereby a Code of law should be not only 
framed, but adopted, by which the nations of the earth are 
hereafter to submit to be governed. And in so doing, these 
nations are to be called upon to surrender, without a struggle, 
that attribute of sovereignty, to maintain which millions have 
been sacrificed in the long and bloody wars which have 
desolated some of the fairest regions of the earth. 

Is the scheme feasible, or is it the dream of some wild 
reformer ? Be this as it may, there is enough in the very 
conception of such a possibility to awaken vigorous thought 
in the mind of every man who wishes well for the race. It 
brings in its train, if possible, the not far distant fulfilment of 
the promise, that the absurdities and atrocities of war shall 
give place to the amenities of peace throughout the whole 
earth. 

In treating of this subject, the question naturally arises, 
What is meant by the word "Law " as applied to the inter- 
course and transactions of nations, and by whom is it to be 
made and enforced? It will be found, it is believed, that 
there is far less difference between the law here spoken of and 
that by which the citizens of a single state are governed than 
might at first be supposed. The main difference between a 
nation and the individuals of which it is composed is that in 
the one men act collectively, in the other they act upon one 
another as integers only. But with both, the same motives, 
instincts, and passions are brought into play, though exhibited 
upon a different stage of action. The individual seeks wealth, 
and strives for social influence and personal aggrandisement, 
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but experience, as well as his own good sense, soon shows him 
the folly of disregarding the rights and interests of others 
while pursuing his own ends, even those of his inferiors, upon 
the grounds of policy, if he is governed by no higher motive. 
Nor is it difficult to see how such habits of self-restraint and 
of respect for the rights of others may, in time, become fixed, 
and grow into the force of law, giving not only character to 
the forms and obligations of trade and business, but shape 
and sanctity to the relations of social life. These become, 
indeed, to individuals, a law, through the prevailing senti- 
ment of what is right and proper, without the need of any 
formal legislation. 

The same, in no small degree, is true of nations in their 
intercourse with each other. Experience comes in, in aid of 
the promptings of a general consciousness of right, in teaching 
the wisdom of mutual courtesy and forbearance in the inflic- 
tion of wrong and injury, of respecting the rights even of 
inferiors, and upholding the oppressed against the power of 
the wrongdoer. And what may at first be deemed measures 
of policy become, in this way, a prevailing habit of thought 
till it assumes in their interchange of offices with each other 
the functions of a law. In other words, there is in the policy 
of States, whether in their domestic or outlying economy, not 
a little of what answers to law, which is the growth and fruit 
of circumstances independent of any formal enactment. It is, 
indeed, a rule of action, and imposed by a superior, but it is 
often the force of moral power alone where a common con- 
sciousness makes itself felt with a force and energy stronger 
even than a fear of disobeying the will of a master. 

The inference to be drawn, by the way of corollary, from 
these familiar propositions is, that the same course of policy 
and the same axioms of prudence and wisdom may be predi- 
cated of international law, as a system, which have been 
found true of any other system of unwritten law, and that 
whatever may have been feasible of the Boman or the English 
common law, is alike practicable in respect to that of nations. 
Their history has been all but identical. They have alike 
kept pace with the progress of civilization, and have adapted 
themselves alike to the changing condition of society. Every- 
body knows what amount of learning and sagacity was put in 
requisition in codifying the discordant elements of which the 
laws of Borne and France were composed, and to apply the 
same processes to the law of nations, as now recognized, im- 
plies little more than a tolerable knowledge of political science, 
with an understanding of the prevailing tendency of public 
thought, and a reasonable share of quickness in apprehend- 
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ing the policy which will best subserve the interests of all, 
regarded as one family of moral and intellectual actors. 

To show the relations of these several systems to each 
other through the analogies of their histories, it is only neces- 
sary to note some of the steps through which the common law 
and that of nations have passed, in tracing their rise from 
barbarism to the refinements for which they are now distin- 
guished. Beginning with the former, one must follow on 
through alternate light and shade, from its first stage among 
the rude Britons, along the current of Roman, Saxon, Dane, 
and Norman civilization, to the emancipation of the human 
mind from the slavery of feudalism in the seventeenth century 
and the freedom of thought in which the present age rejoices. 
And as we contemplate these changes, we see the steps and 
processes by which they were wrought out through the instru- 
mentalities of trade and commerce, of learning and the arts, 
and the humanizing influences of Christian revelation. If, 
while thus tracing the growth of a better civilization, one 
stops to study its relations to the law, he would find the law 
keeping even pace with the advancement of human progress, 
savage passion giving up its purposes of revenge to the milder 
charities of the State, and through it society taking in charge 
its own peace and honour. Men would be found voluntarily 
yielding, at its bidding, to the judgment of their fellows what 
they had once cherished as the sacred function of an ordeal 
or a wager of battle ; and the world besides would see how 
noiselessly and quietly society began to understand and carry 
out the purposes for which men were gathered into families, 
and neighbourhoods, and States, where the arts of peace and 
the amenities of social life drive out the selfish passions which 
isolate and degrade man as a savage. 

This, however, would be rather dealing with results than 
the details of how these things were accomplished. It would 
often be difficult to discriminate between the positive enact- 
ments of direct legislation and the less defined, but not less 
imperative, rule of action — the unspoken will of the many 
who have made it a law by obeying it. 

If then from such elements as these a system has been 
evolved like that by which the vast and complicated interests 
of such nations as England and the United States are cared 
for and regulated, who will say that a like result may not be 
attained through like processes, by bringing into harmony and 
consistency the elements of international law ? Grant that 
one nation may not legislate for another, they can form com- 
pacts and treaties together, and bind each other in bonds 
which men of honour will not dare to break. Grant that there 
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is no tribunal but the dread appeal to arms which nations 
have hitherto recognized for enforcing real or pretended 
rights and immunities, there has been a power in public 
sentiment growing and strengthening year by year which 
even despots have learned to respect. And the dictates of a 
public conscience reach further than any march of conquer- 
ing armies. And if, under the silent influences of Christian 
faith, the " avenger of blood " has been forced to give up his 
office of merciless retaliation to the peaceful ministrations of 
courts of justice, who will say that the same change may not 
be wrought in nations under the mild dominion of law? 

The analogy between the history of international and the 
common law in this respect will be found to be most striking. 
They both start at the same point — the dawning of civiliza- 
tion. The early progress of each has been, alike, slow and 
gradual. In each the process has been a yielding of brute 
force to the dictates of reason and the inspiration of justice ; 
and in the history of each is to be traced the progress of 
states and nations from barbarism to the high condition of 
civilization to which Europe and America have at length at- 
tained. Nor in dealing with international law is there any 
occasion to speculate, as many have done, upon the origin of 
states, or attempt to solve the true theory of government. It 
is enough that, wherever men have been found grouped to- 
gether with a community of wants to be supplied, or desires 
to be gratified, they have, wellnigh spontaneously, adopted 
and applied rules whereby individuals have been willing 
to give up a portion of their natural independence and 
freedom of action to the judgment and will of others by whom 
they have been surrounded. Nor has it mattered, in the end, 
how or by whom these rules have been formed or promulgated, 
nor whether they were the uttered commands of a single 
sovereign, or the unwritten will of the body of his subjects. 
In either form they became laws, and, as such, carried with 
them a sanction which gave them the force and obligation of 
command. Such, too, have been the results of a juxta- 
position of clans and tribes and nations. They have thereby 
been taught the necessity of mutual forbearance and conces- 
sion, which in time has grown into a habit and acquired the 
force of law. And the extent to which these amenities of 
national life have been carried from time to time, has served 
to mark the successive stages of refinement to which civiliza- 
tion has attained. We look for such manifestations in vain 
among the barbarous tribes of Africa or North America. We 
find them developed in part only in Europe before the pre- 
valence of the Christian religion, and, even then, making but 
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slow progress among her nations. Piracy was honourable 
among the Athenians in the palmiest days of their eloquence, 
their poetry, and their philosophy. And as late as the time 
of Cardinal Richelieu, who was living twenty years after the 
settlement of New England, it was a conceded right in every 
nation to deal with strangers coming into a country without 
the protection of a safe conduct as public enemies. Nor was 
it by formal statutes or decrees of any one state or potentate, 
however strong, that a change was wrought in the rules by 
which nations regulated their intercourse with each other. 
Much was indeed done by voluntary associations like the 
Amphictyonic league among the States of Greece. Much 
was effected by the introduction of a humane and Christian 
policy under wise rulers like Charlemagne. The Church ac- 
complished much, and at the revival of letters in Europe the 
leading minds of the age took up the work of giving direction 
to public thought by the treatises and essays upon govern- 
ment and the conduct of nations towards each other, which 
entered into the living literature of the age. 

In this way public attention was aroused, and something 
like a common sentiment awakened, so that when Grotius 
published his immortal work the great fact lay open to the 
public mind that " natural law is the Code of States," and 
that where men, in a state of nature, would have framed and 
adopted laws for their own safety and protection, nations 
should and ought to submit to self-imposed laws, as an in- 
stinct of duty as well as of self-preservation. 

In this rapid and desultory recurrence to the past, if made 
intelligible, enough will appear to justify a confident belief 
that what is called the Law of Nations is as susceptible of 
being embodied and stated with definiteness and authority as 
any part of the common law. Nay, more : the proposition to 
codify it, to state its doctrines and principles clearly and in- 
telligibly in an institutional form, is, at the present day, far 
less chimerical or uncertain than the work which Justinian 
or Napoleon undertook and achieved with so much glory and 
success. Nations have learned by experience what laws they 
need, and what they can, without sacrificing self-respect, 
obey, and they do not wait for some Alexander or Napoleon 
to lead them in measures of reform. On the contrary, the 
student in his closet, the man of affairs in Parliament, and 
the publicist in the lecture-room now wield a mightier power 
in shaping the policy of a nation than mere conquerors while 
leading on their hosts to battle. 

How this work of codifying the law of nations is to be 
carried on is indeed less palpable to the common mind than 
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the giving form or stability to the Soman or the common law. 
The subject, at first thought, seems to be beyond the grasp of 
common apprehension. Matters of peace and war, of national 
faith and state obligation, of commerce and navigation, or 
points of controverted sovereignty are, to such minds, little 
better than abstractions, fit only for men in power or versed 
in technical science to deal with. There is, however, a broad 
department of this same law of nations which is known as 
private international law, and is familiarly understood and 
administered by the local independent courts of both con- 
tinents. It ignores state lines and separate sovereignties, and 
gives to the laws of one state, by the courtesy of nations, the 
same validity and effect in all others which they would have 
at home. A contract, for example, entered into in London or 
Vienna with such a rate of interest reserved therein as would 
render it void in the courts of New York if negotiated there, 
may be enforced in these very courts, if valid where the con- 
tract was made. They treat it as if but one law, and that of 
the place of the contract, extended over both countries. So a 
marriage solemnized before a civil magistrate in Massachusetts, 
whose laws recognise it as valid, is as indissoluble under the 
very shadow of the Vatican as if it had been sanctified by all the 
rites of a Catholic sacrament. To the same extent the moment 
any two nations recognize or adopt a rule as mutually binding, 
it becomes to them a law, whatever may be its origin, whether 
it spring from a treaty or a usage of trade, or is borrowed from 
the treatises of publicists whose opinions carry with them the 
sanction of popular approval. Nor is it difficult to ascertain 
or illustrate what these principles of public and private inter- 
national law are. They enter into the activities as well as the 
constitutional organization of every well-regulated state and 
government as well as into their relations to each other, whether 
studied in the history of the British Empire or in the annals 
of the so-called republic of San Marino. And to embody, 
classify, and arrange these under such modifications as are 
suited to the spirit of the age in such a way as to frame them 
into a Code, is neither assuming the province of a legislator 
nor the prerogative of a judge. It is simply borrowing from 
history the records of the past as a light and guide to the 
coming age. It calls, indeed, for learning, sound judgment, 
and wise discrimination, but only such as may be found in 
every intelligent well-educated community. It is with such a 
field before them and such facilities at their hand that the 
Convention at Geneva are to enter upon their work. 

The scheme is not a new one. In looking back upon the 
progress it has made, it will be found that a proposition was 
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made by the Hon. David Dudley Field, of New York, in 1866, 
before the British Association for the Promotion of Social 
Science at Manchester, for the " appointment of a committee 
to prepare and report to the association the outlines of an 
International Code, with the view of having a complete Code 
formed, after careful revision and amendment, and then pre- 
sented to the attention of governments, in the hope of its 
receiving, at some time, their sanction." The measure found 
so much favour with that distinguished association that a 
committee of the first respectability was raised, to whom the 
subject was referred, of which Mr. Field was a member. He 
so far evinced his interest and confidence in the scheme that 
he subsequently prepared and published a report consisting 
of two parts, one the " Outlines of an International Code " — 
" ^Relations of nations and their members in time of peace " ; 
the other, " Modifications in the relations of nations and their 
members to each other, produced by a state of war." What- 
ever may be thought of these as supplying all that is desired 
in such a Code, to which they indeed make little pretention, 
this report may be hailed as a most valuable and timely con- 
tribution to the science of international jurisprudence, and an 
important step in the direction of the ultimate codification of 
the Law of Nations, which is so much needed. 

The work, it should be borne in mind, if it is ever accom- 
plished, must be the independent action of individual minds. 
It can never hope for a participation in its achievement by the 
governments or crowned heads who are to share its advan- 
tages. Jealousy and suspicion would at once be aroused by a 
proposition of one sovereignty to prescribe the limits which 
other sovereignties may set to the action of each other. 
Codification deals with what is and has been, rather than 
what is to be. It is something for crowned heads to accept, 
rather than inaugurate and construct. 

Nor is the difficulty in preparing a Code of law which shall 
be binding upon nations the only obstacle to be overcome 
before the work can be said to be accomplished. A law with- 
out a tribunal to administer it would be little better than a 
dead letter, as a measure of command ; and hitherto, with rare 
exceptions, the ultima ratio regum has been the cannon and the 
sword. But with the idea of law comes the guaranty for peace. 
This idea was taken up by the American Peace Society, and 
their secretary was sent with a commissiorr to visit Europe 
and co-operate with the friends and advocates of peace there 
in carrying forward the work of framing a Code of interna- 
tional law, which should, among other things, substitute the 
arbitration of fair and impartial umpirage for the bloody 
ordeal of war. 



( 107 ) 

The result was a Conference at Brussels in October last, at 
which many of the foremost statesmen, jurists, and publicists 
in Europe were present, and lent to it their hearty concur- 
rence and approval. Measures were then taken for calling a 
still larger Convention of the friends of these measures at 
Geneva in the following August, and in the mean time large 
and interesting meetings were held at Borne, Paris, and 
London, at which the United States were honourably repre- 
sented by the early movers in the measure, Mr. Field and 
Dr. Miles. It is not, therefore, assuming too much for the 
ultimate success of the cause, to say that already England, 
France, Bussia, Germany, Spain, Italy, Belgium, the Argen- 
tine Bepublic, and the United States are enlisted in its behalf 
through their distinguished and earnest representatives ; and 
that the noble action of the British Parliament, the Chamber 
of Deputies at Borne, the Diet of Sweden, and the American 
Congress, in adopting earnest resolutions in favour of settling 
national controversies by arbitration, is most significant of 
the triumphs which await the effort which is now being made 
to give to the world what, like the proclamation of universal 
peace itself when Christ was born, had been waited for for 
centuries — a Code of equal and just law, which the nations of 
the earth are to reverence and obey. 

In this connection, too, it should not be forgotten that 
these movements, so indicative of an awakening sensibility in 
the leading minds throughout Christendom, are in harmony 
with that auspicious event, the Convention at Geneva, in which 
England and America set an illustrious example of magna- 
nimity and forbearance, which is to tell upon the history of the 
world to the latest generation. 

It was to the labours of, may we not hope, a no less memor- 
able Congress at Geneva, that allusion was made at the com- 
mencement of this essay. Even if all it shall accomplish goes 
no further than to prepare the way for the consummation of 
the ends at which it aims, its importance can hardly be ex- 
aggerated. It will give concentration and direction to the 
power of public thought throughout the world. It will point 
out how equal justice may be done between nations, as 
between men, and will teach the lesson which the world has 
been so slow to learn, that brute power is not the only test of 
political right. Bepresenting as it will the juridical science as 
well as the political wisdom of the leading Christian nations 
of the age, its least achievement can hardly be less than to 
give to the world such canons of criticism and standards of 
interpretation that the laws of nations shall be no longer 
chargeable with confusion and ambiguity as rules of right and 
measures of moral and social duty. 
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And what shall then stand between such a mission and its 
ultimate success ? What matters it that great and difficult 
questions are agitating the public mind, and are first to be 
settled ; that the rules of neutrality proclaimed in the treaty 
of Washington are yet in abeyance between other nations, 
that the rights of trade and commerce on the ocean are yet 
to be ascertained and defined, that the American Congress is 
so slow to execute in honesty and good faith the trust which 
the nation voluntarily took upon itself? Difficulties a thousand 
times greater than these have been overcome while the world 
was far less sagacious than it now is. And who can doubt 
that, with the better light and broader experience of this ad- 
vanced age, these problems of human progress can and will be 
safely and satisfactorily solved ? 

Nor let it any longer be said that what once formed the 
great, if not the only, barrier to giving law to nations — their 
sovereignty and independence — still bars the way. Nations 
are still, in theory and m name, as sovereign and independent 
of each other as they ever were ; but they are so, in fact, no 
longer. They know and they feel that they are not above the 
reach of public opinion ; that what is said and thought and 
written in one nation affects the policy and sense of security 
of another ; that the press of Europe and America is, to-day, 
a mightier power over the politics of the world than that 
which the monarchsof Europe in their so-called Holy Alliance 
essayed in vain to wield. Before it the pride and privilege of 
ancient traditions aud institutions sanctified by age are forced 
to give way, till the nations of the world, like the states of the 
American Union, though in some things independent, in others 
are moved and acted upon by a power that is paramount to 
them all. Let a wise and just and humane Code of interna- 
tional law be proclaimed, no matter from what source it 
comes, and let an impartial tribunal of just and wise arbitra- 
ment be provided, to which national differences and disputes 
may be referred, and it will execute its own decrees. The 
people, the source of every nation's sovereignty, and by whom 
alone their independence is maintained, will not long consent 
to give up their sons and their hard-earned possessions to be 
wasted in war, or to spend what they need to-day in liqui- 
dating the debts of a former age contracted in ministering to 
the folly or mad ambition of men born to place and power. 

It was asked in the beginning of this essay how far the 
scheme of an International Code is feasible. The conviction 
with which it closes can hardly fail of assurance that the 
world cannot much longer do without it, and that it is even 
now in the process of becoming an accomplished fact. 
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Mr. J. Hinde Palmer then moved, seconded by Judge 
Peabody : — 

" Besolved, that the thanks of the Conference are hereby 
given to Mr. H. Eichard, Senor Marcoartu, Professor Wash- 
burn, and Mr. Daly, and that their papers be referred together 
with the papers previously presented by Professor Pierantoni, 
Dr. Miles, Dr. Thompson, and Professor Laurence, and also the 
provisions of the draft outlines of an International Code on the 
same subject, to a Committee, consisting of Sir Travers Twiss, 
Messrs. Eichard, Thompson, Laurence, Peabody, Marcoartu, 
and Daly, to report thereon, at the next annual Conference." 

The motion was carried unanimously. 

M. Farjasse read a paper on " Observations sur le projet 
pr6sente au Congres de Bruxelles relativement aux lois et 
coutumes de la Guerre." 

Dr. Miles read a paper contributed by President Woolsey 
upon the three Eules of the Treaty of Washington. 

Upon the motion of Mr. Webster, seconded by Dr. 
Thompson, it was resolved that the paper be referred to a 
special committee, consisting of President Woolsey, Sir 
Travers Twiss, and Judge Peabody. 

The President called attention to the need of an inter- 
national tribunal for the settlement of such cases as that 
which had occurred in the collision between the Ville du 
Havre and the Lochearn, in which the English Admiralty 
Court gave a decision diametrically opposed to that of the 
French tribunal, and moved : — 

" That a committee of three persons be appointed to con- 
sider the expediency of establishing an international tribunal 
for deciding questions arising out of collisions at sea between 
vessels of different nationalities." 

The resolution was adopted, and the President was re- 
quested to appoint the Committee. 
Mr. Webster moved : — 

"That the time and place of the next meeting of the 
Conference of the Association should be left to the Council to 
determine, and that three months' previous notice should be 
given of the next place of meeting to all the members/' 

The resolution having been seconded by Mr. J. Hinds 
Palmer, Q.C., was carried nem. con. 
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Mr. Webster then moved a resolution, seconded by Judge 
Peabody : — 

" That, whereas it was resolved at the Brussels Conference 
of this Association, 1873, that an International Code, defining 
with all possible precision the rights and duties of nations and 
of their members, is eminently desirable, in the interest of 
peace, good understanding, and common prosperity, and that 
nothing should be neglected towards the preparation of such 
a work and securing its adoption ; And whereas, since the 
passing of that resolution, a general approval thereof has 
been manifested by public opinion, and the progress of events 
has shown the importance of the introduction of such code, 
and of securing its adoption at the earliest opportunity con- 
sistent with its due preparation and discussion; Resolved, 
That the draft outlines of an International Code (of which a 
translation into Italian has been presented to this Conference 
by Professor Pierantoni) or so much of the said Code as has 
not been already referred to a Special Committee or Com- 
mittees, be referred to the Council of this Association with 
instructions to revise the same by means of Special Com- 
mittees entrusted with different portions of the Code, to re- 
port thereon and as to any modifications thereof, at the next 
Annual Conference of this Association with a view to publish- 
ing an entire code of International Law. That in the meantime 
the Council be requested and empowered to cause certain 
selected subjects to be prepared for publication, showing the 
accord and conflict of the Laws of Nations, and to publish 
the same in such manner as it may think fit." 

The resolution was adopted unanimously. 
Upon the motion of Mr. Webster the meeting then 
adjourned until Friday, September 11th. 



FOURTH DAY'S PROCEEDINGS. 
Meeting on 11th of September, 1874. 

The Hon. D. D. Field in the chair. 

The minutes of the last meeting were read and approved. 
The Secretary read a telegram from Count Sclopis 
accepting the Honorary Presidency of the Association. 

Letters of sympathy and regret for their absence were 
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presented from Professor Orelli, of Ragatz, and Professor 
Sheldon Amos, London. 

The Secretary laid on the table papers presented by 
Professor B. Windschied, of Leipzig, entitled " Obstacles to 
the General Adoption of the Practice of Arbitration in the 
present State of Europe,' ' and by Mr* Lewis Appleton on 
the " Reform of International Maritime Law." Papers were 
also presented by M. Lombard, of Geneva, on "La Suspension 
du Travail du Dimanche," and by Professor Hornung, of 
Geneva, on " International Law." 

Upon the motion of Mr. Webster, seconded by Judge 
Peabody, it was resolved that the Committee on Collision at 
Sea consist of Sir Travers Twiss, J. H. Palmer, Washburn, 
to which names the Association added those of the President 
and Judge Peabody. 

Arbitration Clauses in Treaties. 

Senor Marooartu proposed a resolution the object of 
which would be to give effect to the labours of the Association 
by bringing pressure to bear upon those Governments which 
had accepted the principle of Arbitration to induce them to 
make overtures to other Powers with a view to generalize the 
practice. 

Mr. O'Sullivan proposed that a definite form for such a 
clause should be adopted similar to that which the United 
States had embodied in recent treaties with Portugal and five 
of the States of South America. 

Mr. H. Richard, M.P., was of opinion that it would be 
better not to suggest any specific form for such a resolution, 
nor to take the example of any one country in order to recom- 
mend such a course to other Governments. He pointed out 
the fact that Great Britain was not behindhand in the intro- 
duction of clauses for mutual arbitration in her treaties. For 
instance, as far back as 1854, when the treaty was being 
negotiated with the United States relative to the Newfoundland 
fisheries, Mr. Cobden and he waited upon Lord Clarendon and 
suggested that a clause should be introduced to provide that 
any difference arising out of the treaty should be settled by 
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arbitration. Eventually he was glad to find, not only that 
such a clause had been inserted, but that it was done in the 
best possible form ; that is to say, if a difficulty occurred, each 
party bound itself to appoint an arbitrator to settle it jointly, 
and if these failed to agree, that they should appoint an umpire, 
and moreover that the States signatories to the treaty bound 
themselves to abide by the decision of the arbitrators. Sir 
John Bowring had also obtained the introduction of similar 
clauses in treaties with a dozen countries. 

Dr. J. B. Miles gave instances of recent cases in which 
the United States had introduced arbitration clauses into 
treaties. 

After some further discussion the Conference adopted the 
following resolution : — 

"The Association congratulates itself upon the votes 
which, after the inauguration of the Conferences at Brussels, 
were adopted by the legislative assemblies of Italy, the United 
States, and Sweden, in favour of arbitration in settling inter- 
national differences. It hopes that before the next Conference 
the Governments of Great Britain, Italy, the United States, 
and Sweden will have agreed to give effect to the votes of their 
legislative assemblies by making treaties for the formation of 
international tribunals, the procedure in cases of differences, 
and the measures for the execution of sentences of arbitral 
courts; and the Association expresses the hope that the 
Governments of the States which have accepted the principle 
of International Arbitration will make overtures to the other 
Powers, in order to generalize arbitration as the solution of 
international differences." 

Bye-Laws. 

On the motion of Mr. Webster, seconded by Mr. J. P. 
Thompson, the following were adopted as the Bye-Laws of the 
Association for the ensuing year, or until the same shall have 
been altered by a Special Meeting of the Council, convened 
upon notice of not less than thirty days for that purpose : — 

There shall be a meeting of Council without notice on the first 
Monday in every month, except in the month of September, at the office 
of the Association in London at 4 o'clock p.m. for the ordinary transaction 
of the ordinary business of the Association. 
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A Special Meeting of Council may be called by the General Secretary 
or by two members of Council, upon such notice (not lesa than three 
days) as the General Secretary or the two members of Council may think 
fit, but the proceedings and decision of such Special Council Meeting 
shall be subject to review for affirmation, alteration, or disallowance at 
the next ensuing Ordinary Meeting of the Council. The notice of such 
Special Meeting shall state the objects, and only the business of which 
notice has been given shall be transacted at the meeting. 

That notice shall be sent to the absent members of Council not 
resident in the United States of the business transacted at each Meeting 
of Council, and any two of such members shall be entitled to require the 
resolution or other proceeding of such meeting to be reconsidered at 
the next or second ensuing monthly Meeting of Council after the receipt 
of such notice, and such ensuing Meeting of Council shall have power to 
alter and amend the resolution or proceedings of the prior meeting. 

Treasurer. — That there shall be a Finance Committee of the Council 
eonsisting of the Treasurer, with two other members appointed 1 by the 
Council, who may hold their meetings at such time and place as the 
Treasurer may appoint. 

All annual subscriptions or contributions to the fund of the Associa- 
tion shall be paid to the Treasurer in such manner as he may direct. 

Any two members of the Finance Committee may sign cheques or 
orders for the payment of money in accordance with any resolution of 
the Council, and in the meeting of the Finance Committee shall be 
necessary for signature. 

Publication Committee. — That there shall be a Publication Com- 
mittee consisting of Sir Travers Twiss, the Chairman, and not less than 
four Members of Council to be named at the first monthly Meeting of 
Council. 

The Council may appoint from time to time any Special Committees 
for special purposes, to be presided over by one of the Vice-Presidents 
resident in the country in which the meeting is held. 

The Vice-President for the country in which any annual Conference 
is to be held shall be ex officio Vice-President of the Conference and of 
any Committee to promote the same. 

Mr. Thomas Webster then read the amended draft of the 
Constitution, to which these bye-laws were appended. 

Upon the motion of Mr. Webster, seconded by Judge 
Pbabody, the Constitution, as amended, with the bye-laws, 
was then put to the meeting and carried unanimously. 
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It was further resolved that the Constitution be printed in 
English and French and distributed amongst the members of 
this Association. 

Votes of Thanks. 

M. Fr£d£rio Fassy then read a letter he had prepared to 
the President of the Conseil d'Etat. 

" Resolved, that the letter be adopted, and that a copy 
signed by the President be presented to M. Carteret, the 
President of the Conseil d'Etat of the Canton of Geneva, and 
that a letter expressive of the thanks of this Association be 
likewise addressed to the President of the Council of the town 
of Geneva." 

Mr. H. Eichabd moved a vote of thanks to the Secre- 
taries, particularly Mr. H. D. Jencken, with whose name he 
desired to include that of Mr. Thomas Webster. These two 
gentlemen, so far as England was concerned, had kept the 
Association alive. He by no means wished to exclude Dr. 
Miles, whose invaluable services were well known. It was 
accordingly resolved that the thanks of the meeting be given 
for the valuable services rendered by the Secretaries and Mr. 
Thomas Webster. 

On the motion of Judge Peabody, seconded by Mr. J. 
Hinde Palmer, a unanimous vote of thanks was accorded to 
the President for his conduct of the proceedings. 

A vote of thanks was also given to the Press, particularly 
the Continental Herald and Swiss Times, for the accurate, 
valuable, and extended reports given of this Conference. 

The President having returned thanks, the Conference 
was closed. 
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